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The Applicant, who was born in Georgia in seeks a Certificate of Citizenship indicating he 
derived U.S. citizenship from his mother. See Immigration and Nationality Act (the Act) section 320, 
8 U.S.C. § 1431. An individual born outside the United States who acquired lJ.S. citizenship at birth, or 
who automatically derived U.S. citizenship after birth but before the age of IS, may apply to receive a 
Certificate of Citizenship. Generally, for an individual claiming automatic U.S. citizenship after birth 
and who was born after February 27, 1983, the individual must have at least one U.S. citizen parent and 
be residing in that parent's legal and physical custody in the United States as a lawful permanent 
resident before 18 years of age. 

The Director ofthe New York, New York District Office denied the application, concluding that the 
record did not establish, as required, that the Applicant resided in his mother's physical custody as a 
lawful permanent resident before he was 18 years old. 

On appeal, the Applicant submits additional evidence and states that he has been residing with his 
mother at two different addresses after he was admitted to the United States for permanent residence, 
and that he has therefore established eligibility for approval of his Form N-600, Application for 
Certificate of Citizenship. 

Upon de novo review, we will dismiss the appeal. The Applicant has not demonstrated that he meets 
the legal and physical custody requirements to derive U.S. citizenship from his mother. 

I. FACTS AND PROCEDURAL HISTORY 

The Applicant was born on to married foreign national parents. The parents came 
to the United States two years later as nonimmigrants. In 2008, they were granted a divorce 
by a court in Georgia. The Applicant's mother subsequently martied a U.S. citizen and obtained 
lawful permanent resident status on that basis. In 2009, a Georgian court issued a decision 
authorizing the mother to take the Applicant abroad without his father's consent.' The Applicant's 

1 The timing of the court's decision coincides with the Applicant's initial immigrant visa application based on a petition 
filed on his behalf by his U.S. citizen stepfather in 2008. The U.S. Department of State (DOS) returned this petition to 
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mother naturalized in August 2013, when the Applicant was years old, and soon afterwards she 
filed an immigrant visa petition on his behalf. The Applicant was admitted to the United States for 
permanent residence based on this petition on February 6, 2015, shortly before his 
The Applicant's father adjusted status to that of a lawful permanent resident in May 2013. The 
Applicant does not claim or submit evidence that his father is a U.S. citizen. 

II. LAW 

To determine whether the Applicant derived U.S. citizenship from his mother based on the above 
facts, we apply "the law in effect at the time the critical events giving rise to eligibility occurred." 
See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). The last critical event in this case 
is the Applicant's 18th birthday in Accordingly, his citizenship claim must be 
considered under section 320 of the, Act, currently in effect, which provides, in pertinent part that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

III. ANALYSIS 

There is no dispute that the Applicant has satisfied two of the above-listed conditions, as his mother 
naturalized and he obtained permanent resident status before he was 18 years old. The issue is 
whether the Applicant has also established that he resided in the United States in the legal and 
physical custody of his U.S. citizen mother during the relevant time period from February 6, 2015, 
when he was admitted to the United States for permanent residence, until his 18th birthday on 

The Director determined that the 2009 Georgian court order permitting the mother to remove the 
Applicant from Georgia was equivalent to legal custody award. However, finding evidence of the 

\ 

mother's physical custody insufficient, the Director issued a request for evidence (RFE) to show that 

U.S. Citizenship and Immigration Services (USCIS) recommending revocation because the mother's marriage to the 
Applicant's stepfather did not appear bona fide. However, as the notice of intent to revoke the petition was returned to 
USCIS as undeliverable, no further action was taken. 
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the Applicant resided in the United States with his mother? The Applicant's response included 
affidavits, utility bills, and a copy of a cancelled check dated in March 2015, referencing the names 
of his mother and her spouse. These documents suggested that the Applicant's mother resided with 
her spouse at in New York between 2015 and 2016. 
However, because the previously-submitted school records indicated the Applicant resided at 

in New York during this period of time, the Director 
concluded that the Applicant did not meet the physical custody requirement. 

The Applicant explains on appeal that he initially lived with his mother at but 
that they both moved to because of tensions that arose in the mother's marriage 
soon after his arrival in the United States. The Applicant states that his mother has now filed for 
divorce, and submits additional evidence, dated in 2016, as proof of his residence with the mother. 

We have reviewed the entire record, and find that it does not support the Applicant's claim of 
residence in the United States with the mother prior to his 18th birthday. We further conclude that . . 

the evidence is also insufficient to establish that the Applicant's mother had legal custody. 

A. Physical Custody 

Neither the Act nor the regulations define the term "physical custody." However, "physical 
custody" has been considered in the context of "actual uncontested custody" determination in 
derivative citizenship proceedings and interpreted to mean actual residence with the parent. See 
Bagot v. Ashcroft, 398 F.3d 252, 267 (3rd Cir. 2005) (father had actual physical custody of the child 
where the child lived with him and no one 'contested the father ' s custody); Matter of M-, 3 I&N Dec. 
850, 856 (BIA 1950) (father had "actual uncontested custody" of a child where the father lived with 
the child, took care of the child, and the mother consented to his custody). 

The Applicant has not established that he satisfied the physical custody requirement in section 
320(a)(3) of the Act through actual residence with his mother. 

On the Form N-600 which he filed in March 2015, the Applicant represented he resided with his 
mother and stepfather at' and submitted some documents, including bank and 
phone statements, :which indicated that his mother and her spouse lived there in March 2015. 
However; the Applicant' s school record lists his address as The Applicant 
explains this by the fact that he moved there with his mother soon after he arrived in the United 
States due to the mother' s marital problems. But this explanation is not persuasive in view of the 
conflicting information about the mother's residence during the time period in question. For 
example, on the 2015 income tax returns the mother and her spouse jointly filed in February 2016, 
they represented that they lived together at The same address is listed on one of 

2 The Director requested proof of the Applicant's residence with the mother between February 2015 and March 20 16; 
however, the Applicant had to satisfY all conditions for derivative citizenship, including residence in the mother's 
physical custody, before his 18th birthday in 
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their bank statements from April 2016. In contrast, a cable bill dated in April 2015, lists the 
mother's address as at This information conflicts not only with the tax forms, 
but also with an affidavit attesting to the Applicant's residence with his mother at 

with the mother in March 2015. Thus, we are unable to determine based on this evidence 
where the Applicant's mother actually resided in February and March 2015, and if the Applicant 
lived with her. An applicant must resolve inconsistencies in the record with independent, objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-592 (BIA 1988). 
The Applicant has not explained the conflicting information about his mother' s residence, nor did he 
submit sufficient evidence to demonstrate that he lived with her at either address before his 18th 
birthday. 

The Applicant submits on appeal some documents, such as joint bank account statements and utility 
bills, indicating he now lives with his mother at However, because these 
documents are dated in 2016, they are not dispositive on the issue of the Applicant's residence with 
his mother before he turned 18 years of age in 

In view of the above, we conclude that the Applicant has not demonstrated he resided in his mother's 
physical custody as a lawful permanent resident before his 18th birthday. 

B. Legal Custody 

Moreover, we find that the evidence is insufficient to establish that the Applicant's motfier haq legal 
custody. 

The regulation at 8 C.F.R. § 320.1 defines the term "legal custody" in section 320 of the Act as 
responsibility for and authority over a child. The regulation further provides that if, like in this case, 
the child's parents are divorced or legally separated, U.S. Citizenship and Immigration Services 
(USCIS) will find a U.S. citizen parent to have legal custody of a child where there has been an 
award of primary care, control, and maintenance of a minor child to a parent by a court of law or 
other appropriate government entity pursuant to the laws of the state or country of residence. 
8 C.F.R. § 320.1(2). USCIS will also consider a U.S. citizen parent who has been awarded "joint 
custody,'; to have legal custody of a child. !d. The Applicant has not demonstrated that he meets the 
legal custody requirement under either regulatory provision. 

First, the Applicant has only submitted a copy of his parents' divorce certificate, not a full divorce 
judgment. While the certificate confirms that the parents were divorced in Georgia in 2008, it does 
not include any · information regarding a custody award. Thus, the divorce certificate alone is 
insufficient to establish that the Applicant's mother had legal custody. The Applicant has also 
provided a copy of a 2009 Georgian court "determination of the child's place of residence, issuance 

3 USCIS records show that both parents have long been associated with this address . Specifically, the Applicant's father 
claimed he lived there when he was placed in removal proceedings in 20 II ; the Applicant 's mother represented on her 
marriage license application in 2008 that it was her residential address. 
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of permission for taking underage child abroad," which states that the Applicant's mother was 
permitted to take him abroad without his father's consent. However, there is nothing in the court's 
order to indicate that the mother was granted authority to make other decisions regarding the 
Applicant's care and maintenance, or that the court gave such authority to both parents. 
Accordingly, neither document demonstrates that the mother was awarded either sole or joint legal 
custody by the court. In addition, the record does not include evidence that the mother was granted 
legal custody of the Applicant by other appropriate government entity in Georgia or in the United 
States. Lastly, although the regulation at 8 C.P.R. §(320.1(2) allows USCIS to consider other factual 
circumstances to find that a U.S. citizen parent has legal custody for purposes of section 320 of the 
Act, the Applicant has not asserted, or submitted evidence that such circumstances are present in his 
case.4 

Accordingly, we find the evidence the Applicant presented is insufficient to show that he was 
residing in the United States in the legal custody of his mother before the age of 18 years. 

IV. CONCLUSION 

The Applicant has not established he derived U.S. citizenship from his mother because he has not 
demonstrated that he resided in her legal and physical custody in the United States as a lawful 
permanent resident before he turned 18 years of age. Accordingly, the Applicant is not eligible for a 
Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter ofG-T-, ID# 228537 (AAO Apr. 27, 2017) 

4 This case arises in the jurisdiction of the U.S. Court of Appeals for· the Second Circuit, which held that in absence of 
judicial or statutory grant of custody to one of divorced or legally separated parents, a parent with "actual uncontested 
custody" is considered as having "legal custody" in derivative citizenship proceedings. Garcia v. US!CE, 669 F.3d 91, 
95 (2d Cir. 2011). Two predominant indicators of"actual uncontested custody" are the child's physical residence, and 
consent to custody by the non-custodial parent. Id at 97. However, as stated above, the evidence of the Applicant's 
physical residence with the mother in this case is insufficient. Accordingly, we do not address whether the Applicant 
meets the "consent" component of"actual uncontested custody." 
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