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The Applicant, who was born to married foreign national parents in Thailand in seeks a 
Certificate of Citizenship indicating she derived U.S. citizenship from her father. See Immigration 
and Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship 
after birth but before the age of 18, may apply to receive a Certificate of Citizenship. Generally, to 
establish derivative citizenship under former section 321 of the Act, an individual who was born to 
foreign national parents between December 24, 1952, and February 27, 1983, must show that he or 
she was residing in the United States as a lawful permanent resident, and that both his or her parents 
became naturalized U.S. citizens before the individual turned 18 years of age. An individual, who 
like the Applicant, is claiming derivative citizenship solely through a naturalized father, must 
demonstrate that prior to the individual's 18th birthday the father had legal custody after the parents' 
legal separation or divorce, or that the mother was deceased. 

The Director of the Santa Ana, California, Field Office denied the application, concluding that the 
Applicant did not establish, as required, that she was in her U.S. citizen father's legal custody after 
the parents divorced. We dismissed the appeal, finding that the Applicant could not derive 
citizenship from her father because the court granted sole legal and physical custody to her mother in 
divorce proceedings, and the parents' informal agreement that she would live with the father was 
insufficient to supersede the court's custody order. 

On motion to reopen and motion to reconsider, the Applicant resubmits evidence of her residence 
with the father and asserts that under California law the parents' de facto custody arrangement is 
controlling in determination of legal custody for derivative citizenship purposes. 

Upon review, we will deny the motions. 

I. LAW 

To derive U.S. citizenship from a parent or parents, an individual must satisfy certain conditions 
prior to his or her 18th birthday. The applicable law for derivative citizenship purposes is "the law 
in effect at the time the critical events giving rise to eligibility occurred." See Minasyan v. Gonzales, 
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401 F.3d 1069, 1075 (9th Cir. 2005). The relevant citizenship law in effect at the time she turned 18 
years of age in was section 3 21 of the Act, which provided that: 

(a) A child born outside of the United States of alien parents, or of an alien, parent 
and a citizen parent who has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment of the following 
conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last naturalized 
under clause (1) of this subsection, or the parent naturalized under clause (2) or 
(3) of this subsection, or thereafter begins to reside permanently in the United 
States while under the age of 18 years (emphasis added). 

Legal custody "implies either a natural right or a court decree." Matter of Harris, 15 I&N Dec. 3 9, 
41 (BIA 1970). The first step in determining whether a naturalizing parent has "legal custody" of a 
child for purposes of derivative citizenship is to determine whether a judicial decree or statutory 
grant awards custody to the naturalizing parent exists. Matter of M-, 3 I&N Dec. 850 (BIA 1950). 
When there is no judicial determination or judicial or statutory grant of custody in a legal separation 
of the naturalized parent, the parent having actual, uncontested custody of the child is to be regarded 
as having "legal custody." !d. at 856. 

II. ANALYSIS 

The record reflects that the Applicant was born to married parents, who later divorced in California 
in 1986. Although, the court awarded sole legal and physical custody to the Applicant's mother, the 
parents agreed that the Applicant would live with her father. The Applicant's father naturalized in 
1991, and filed an immigrant visa petition on her behalf. One year later, when she was years old, 
the Applicant obtained permanent resident status based on that petition. The Applicant's mother did 
not naturalize until2009, when the Applicant was years old. 
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The Applicant claims she satisfied conditions to derive citizenship solely from her father pursuant to 
the provisions of former section 32l(a)(3) of the Act, and asserts that the parents' informal custody 
agreement and evidence of her residence with the father establish that the father had legal custody 
after the divorce. 

We have previously considered this. claim on appeal, finding that although the record demonstrated 
the Applicant lived with her father, the mother's undated statement 1 regarding an out-of-court 
custody agreement was insufficient to establish that her father had legal custody. 

The Applicant now submits a brief in which she raises essentially the same arguments as in the brief 
accompanying her appeal. Specifically, she reiterates that under California law, her parents' custody 
arrangement superseded the court order, and that it should therefore be recognized in these 
proceedings as proof of the father's legal custody. The Applicant references the California court 
cases she cited in support of this argument on appeal. 2 However, as we have previously explained, 
these cases only address the trial court's authority to modify child custody determination. They do 
not support, therefore, the Applicant's claim that her parents' custody arrangement was sufficient to 
modify the legal custody order entered by a court of law. The Applicant has not presented new facts 
or evidence with the instant motion that would support a different conclusion. 

The Applicant also asserts that we should recognize the father as having legal custody pursuant to a 
decision of the U.S. District Court of Appeals for the First Circuit (First Circuit), Pina v. Mukasey, 
542 F.3d 5, 18 (1st Cir. 2008). The First Circuit held in that case that an informal custody agreement 
between the child's parents to share legal custody was entitled to effect in citizenship proceedings 
under the Child Citizenship Act. 3 However, the facts and issues in Pina are distinguishable from the 
facts in the instant matter. Specifically, in Pina, the child's parents were never married and there 
was no court custody order. Thus, the issue was whether the parents' agreement was sufficient to 
establish the U.S. citizen father's legal custody in absence of a court order. In the instant matter, 
there is a court order granting legal custody to the mother. As discussed above, the evidence the 
Applicant submitted is insufficient to establish that this order was modified or superseded through 
the parents' agreement. 

While under certain circumstances a parent who has actual uncontested custody of a child may be 
regarded as having legal custody of that child for the purposes of derivative citizenship, this type of 

1 In this statement, the mother claims that because she did not have means to support the Applicant after the divorce, she 
immediately decided to give up the legal custody award in favor of the Applicant's father. 
2 In reMarriage of Biallas, 65 Cal. App. 4th 755 (1998), In re Kieshia E., 6 Cal 4th 68 (1993 ), and Marriage of Burgess, 
13 Cal. 4th 25 (I 995). , 
3 As stated above, the Child Citizenship Act, which took effect on February 27, 200 I, repealed former section 321 of the 
Act, and amended section 320 of the Act, 8 U.S.C. § 1431. Under the amended section 320, a child who has a U.S. 
citizen parent and is rdiding in that parent's legal and physical custody as a lawful permanent resident before 18 years of 
age automatically becomes a U.S. citizen. We have previously determined that the Applicant was not eligible for the 
benefits of the amended section 320 of the Act, because she was over 18 years of age on its effective date. The 
Applicant does not contest this determination. 
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custody determination applies only in cases where there is no judicial or statutory grant of custody in 
legal separation or divorce proceedings.4 However, because the divorce decree in the instant case 
establishes that the mother was awarded legal and physical custody of the Applicant, the issue of 
actual custody is not relevant. Accordingly, we find no basis for reconsideration of our previous 
finding that the Applicant's father did not have legal custody. 

III. CONCLUSION 

In view of the above, we affirm our previous determination that the Applicant did not derive 
citizenship from her U.S. citizen father, because she has not demonstrated that the father had legal 
custody. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter ofS-K-, ID# 245497 (AAO Apr. 27, 2017) 

4 See e.g. Bagot v. Ashcroft, 398 F.3d 252, 267 (3rd Cir. 2005); Matter of M-, supra. 
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