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The Applicant, who was born to married parents in the Dominican Republic in 1964, seeks a 
Certificate of Citizenship indicating that he derived U.S. citizenship from his father. 
See Immigration and Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 
1 03(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An 
individual born outside the United States who acquired U.S. citizenship at birth, or who 
automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive a 
Certificate of Citizenship. To establish derivative citizenship under former section 321 of the Act, 
an individual must meet certain conditions between December 24, 1952, and February 26, 2001. 
Those conditions include residence in the United States as a lawful permanent resident, and 
naturalization of both parents as U.S. citizens before the individual's 18th birthday .. 

For individuals born to foreign national parents, only one of whom naturalized before the individual 
turned 18, the individual may become a U.S. citizen if one of three conditions is met: that 
individual's non-naturalized parent died prior to the individual's 18th birthday; the U.S. citizen 
parent had custody over the individual after a legal separation or divorce; or, if the individual was 
born to unmarried parents and is claiming to be a U.S. citizen through a naturalized mother, the 
father must not have made the individual his legitimate child. 

The Director of the New York, New York, District Office denied the initial application, determining 
that the Applicant did not establish that his U.S. citizen father had legal custody of the Applicant 
after divorcing the Applicant's mother. 

On appeal, the Applicant contends that he is eligible for a Certificate of Citizenship, as he was in the 
legal custody of his U.S. citizen father following his father's naturalization and prior to his 18th 
birthday. 

Upon de novo review, we will dismiss the appeal. 
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I. FACTS AND PROCEDURAL HISTORY 

As stated above, the Applicant was born in the Dominican Republic in 1964 to married 
foreign national parents. The Applicant presents a copy of his birth certificate, and a copy of his 
parents' 1962 marriage certificate. 

The Applicant's parents were divorced in 1968. The Applicant's father moved to the United States 
in 1972, and petitioned for the Applicant to join him in 1977. The Applicant was admitted to the 
United States as a lawful permanent resident in September 1977, when he was 12 years of age. The 
Applicant's father became a naturalized U.S. citizen in December 1980, when the Applicant was 16 
years of age. 

The Applicant's mother, who also moved to the United States, became a U.S. citizen through 
naturalization in May 1983, when the Applicant was over the age of 18. His mother died in 

The Applicant initially filed a Form N-600, Application for Certificate of Citizenship (citizenship 
application), in 2009, along with a divorce decree from the Dominican Republic, dated in 1968, that 
granted custody of the Applicant to his mother. The Director denied the citizenship application 
because the Applicant did not establish that he was in the legal custody of his U.S. citizen father as 
required under former section 321 of the Act. We dismissed an appeal of the Director's decision in 
20 I 0 for the same reasons. 

The Applicant subsequently filed a motion to reopen in 2011, iri which he submitted a document 
purporting to be a 1975 decree granting custody of the Applicant to his father, and a 1976 statement 
from the Applicant's mother granting permission for the Applicant to emigrate to the United States 
based on a petition filed by his father. 1 The Director denied the motion, finding that the 1975 
custody decree was not authentic. The Applicant has appealed this decision to us. 

II. LAW 

To determine whether the Applicant derived U.S. citizenship from his father based on the above 
facts, we apply "the law in effect when [he] fulfilled the last requirement for derivative citizenship." 
Ashton v. Gonzales, 431 F.3d 95, 97 (2d Cir. 2005) (citing Matter of Rodriguez-Tejedor, 23 I&N 
Dec. 153, 163 (BIA 2001)). The law at the time the Applicant fulfilled the last requirement, that is, 
when his father naturalized in 1980, was former section 321 of the Act, which provided in pertinent 
part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment of the following 
conditions: 

1 The Applicant filed his motion in accordance with the regulation at 8 C.F.R. § 341.5(e). 
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(1) The naturalization ofboth parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization· of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) ofthis subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter ol 
Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). 

The "preponderance of the evidence" standard requires that the record demonstrate that the 
Applicant's claim is "probably true," based on the specific facts of his case. See Matter qf' 
Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing Matter qf' E-M-. 20 I&N Dec. 77, 79-80 
(Comm'r 1989)). 

III. ANALYSIS 

As discussed above, in order to establish derivative citizenship under former section 321 of the Act, 
the Applicant must show either that both his parents naturalized, or that he met one of the conditions 
to derive citizenship from only one naturalized parent prior to reaching the age of 18. There is no 
dispute that the Applicant is ineligible to derive citizenship from both parents under former section 
321(a)(l) of the Act, or solely from his mother under the second clause of former section 321(a)(3) 
of the Act, as his mother did not naturalize until after the Applicant turned 18 years of age and he 
was born in wedlock. In addition, his mother died after the Applicant's 18th birthday, and therefore 
the Applicant is unable to derive citizenship under former section 321(a)(2) of the Act. The 
Applicant claims, however, that he derived citizenship solely from his father pursuant to the first 
clause of former section 321(a)(3) ofthe Act. 
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The issue in this case, therefore, is whether the Applicant's father had legal custody of the Applicant 
after he became a naturalized citizen in 1980 and prior to the Applicant's 18th birthday in 1982. In 
this particular case, as legal custody of the Applicant was granted to his mother following their legal 
separation in 1968, we must determine whether the evidence demonstrates that a 1975 document, 
purportedly granting custody of the Applicant to his father, is authentic. 

The Director found that the 1975 custody decree was not an authentic, and enumerated six 
inconsistencies as the basis for this finding: the document was not presented until after the initial 
citizenship application was denied and the appeal dismissed; the document is computer-generated, as 
opposed to being the product of a typewriter, customarily used in the 1970s; the document conflicts 
with a 1976 statement from the Applicant's mother, granting his father the right to sponsor the 
Applicant to the United States; the document contradicts a 2009 statement from the Applicant's 
father; the document is incongruent with the argument set forth by the Applicant's former attorney in 
2010 that custody decrees need not be afforded full faith and credit; and finally, the Applicant did 
not submit an original of this 1975 custody order, or a certified copy, and the document was not 
authenticated by any means. 

On appeal, the Applicant asserts that he submitted the original document to U.S. Citizenship and 
Immigration Services in February 2013, as directed in a January 2013 interview notification and 
Form N-14, Request for Evidence (RFE). In support of this assertion, the Applicant submits copies 
of the interview notification and the RFE, which requested him to bring the original 1975 custody 
decree with him to the interview. Counsel for the Applicant states on appeal that an attorney from 
his office accompanied the Applicant to the interview, and although the attorney is no longer 
employed at the office, her notes regarding the interview are part of the Applicant's file maintained 
at current counsel's office. The Applicant does not submit any copies of the attorney's notes, and 
there is no evidence that the original document was submitted at that interview. Nevertheless, 
whether or not the original was presented, there are significant doubts as to the authenticity of the 
1975 document and, accordingly, we do not find that it establishes that the Applicant's father had 
legal custody over the Applicant as claimed. 

First, when the Applicant initially filed his citizenship application in 2009 he only submitted his 
parents' 1968 divorce decree despite the purported existence of the 1975 custody document that he 
has now provided. Even after the Director denied that application, the Applicant still did not submit 
a copy or mention the existence of this 1975 custody order when filing his appeal with us. In his 
appellate arguments, the Applicant recognized that the mother had been given custody of him 
through the 1968 divorce proceedings, but he argued that the father had actual custody despite the 
court's order. According to the Director, the 1975 custody order first appeared in the record when 
the Applicant submitted his motion in 2011. 

The Applicant provides no explanation for why he never submitted the 1975 custody order or how or 
when he obtained it. We note further that the 1968 divorce decree was accompanied by a signed and 
notarized statement from the County Clerk's Office in the Dominican Republic, providing that the 
divorce decree was an official extract; however, the 1975 custody order is not similarly accompanied 
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by a statement from the court, demonstrating that it is an extract or a true copy of a judicial order in 
its records. The long delay in producing the 1975 custody order without an explanation for why it 
was previously not provided and how it came into the Applicant's possession casts doubt on the 
document's authenticity a_nd, without further explanation, cannot now be relied upon to demonstrate 
that the Applicant's father had custody over him after his parents' divorce. 

J 

Second, as the Director noted, the 1975 custody decree contradicts an affidavit from the father in 
2009, in which the father indicates that the Applicant's mother was awarded custody of the 
Applicant, and did not make any mention of a change in custody of the Applicant in 1975. On 
appeal, the Applicant states the alleged affidavit was neither prepared nor submitted by his present 
counsel, and the alleged affidavit is neither signed nor notarized. 

We acknowledge that the statement of the Applicant's father was not signed or notarized; it was 
attached to a brief prepared by Applicant's former counsel in support of the Applicant's prior appeal, 
along with statements from the Applicant and his aunt. It does, nevertheless, support the Applicant's 
prior appellate. arguments that, despite the court awarding custody of him to his mother, his father 
maintained custody over him; this is the reason why the affidavit was previously submitted. 
Although the Applicant now distances himself from his father's statement, as we stated earlier, 
without an explanation from the Applicant about how and when he obtained the purported 1975 
custody order and evidence from the Dominican court that the order was issued when claimed, the 
Applicant has notmet his burden of demonstrating the authenticity of the 1975 custody order. 

Third, the Applicant's claims about his father's alleged custody over him and the authenticity of the 
1975 custody order is belied by evidence in the father's immigration record. According to an 
August 19,2009, statement provided by the Applicant, he lived with his father when he came to the 
United States in the summer of 1979 and continued to live with his father under after he turned 18. 
However, when the Applicant's father completed his Form N-400, Application to File Petition for 
Naturalization, in 1979 he only claimed to have one child, named who was born in New 
York in 1971 and living with him. The Applicant's father was interviewed by an immigration 
officer in May 1980 and confirmed that the information in his application was true and correct; 
although the officer made amendments to other parts of the application during the interview based 
on the father's testimony, the Applicant's father did not add the Applicant to the application as a 
child of his, despite the Applicant's claims that he had been living with his father at the time of his 
father's interview. The Applicant's father's failure to acknowledge the Applicant as his child on his 
naturalization application is not supportive of a claim that the Applicant was living in his father's 
legal custody pursuant to a purported 1975 custody order from 1979 until 1982, when the Applicant 
turned 18. 

Finally, the Applicant asserts that the Director's doubts about the authenticity of the 1975 custody 
order were based purely on speculation. Citing a decision of the U.S. Court of Appeals for the 
Seventh Circuit, the Applicant argues that the Director cannot speculate about what a document 
should look like. Castillo de Oliveira v. Holder, 564 F.3d 892 (7th Cir. 2009). The Director 
articulated in her decision the reasons why she questioned the authenticity of the 1975 custody order, 
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- none of which the Applicant has addressed on appeal. We also question whether the custody order 
was issued by a court in the Dominican Republic in 1975 as claimed for the reasons we previously 
discussed: the Applicant has not demonstrated how he came to be in possession of this custody 
order that was purported issued more than 40 years ago but never submitted as evidence in the prior 
proceedings regarding his citizenship claim. 

When pursuing a claim tp U.S. citizenship, the burden of proof is on an applicant. The decree from 
the parents' 1968 divorce proceedings clearly establishes that the mother was given custody over the 
Applicant, not the father, and the Applicant had acknowledge this in his prior proceedings when 
initially filing his citizenship application. The Applicant has not presented any credible evidence 
that this custody determination was legally changed by the court prior to his 18th birthday. 

IV. CONCLUSION 

The Applicant has not established that he was in the legal custody of his U.S. citizen father prior to 
his18th birthday. Accordingly, he has not met his burden of establishing eligibility for derivative 
citizenship under former section 321(a) of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of J-L-A-V-, ID# 367875 (AAO Aug. 9, 2017) 
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