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Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: AUG. 9, 2017 

APPEAL OF QUEENS, NEW YORK FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in Tunisia in seeks a Certificate of Citizenship indicating that he 
derived U.S. citizenship through his father. See section 320 of the Act, 8 U.S.C. § 1431. An 
individual born outside the United States, who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship. Generally, for an individual 
claiming automatic U.S. citizenship after birth and who was born after February 27, 1983, the 
individual must have at least one U.S. citizen parent and be residing in that parent's custody in the 
United States as a lawful permanent resident before 18 years of age. 

The Director of the Queens, New York, Field Office denied the application, concluding the record 
was insufficient to establish that the Applicant resided in his father's legal custody, as required under 
section 320 ofthe Act. 

On appeal, the Applicant submits additional evidence and claims the record demonstrates that prior 
to his 18th birthday, he lived in the United States with his father, and his mother transferred custody 
to his father. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in Tunisia on to married foreign 
national parents who divorced in 2012. His father became a naturalized U.S. citizen on 
May 16, 2008, and there is no evidence indicating that his mother is a U.S. citizen. The Applicant 
was admitted into the United States as a lawful permanent resident on February 26, 2015, and he 
turned 18 years of age on 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). 
Section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (CCA), was in effect when the Applicant was admitted into the United States and when he 
turned 18 years of age, and therefore applies to the Applicant's citizenship claim. 
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Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditionshave been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Department of Homeland Security regulations define the term "legal custody" as "refer[ ring] to the 
responsibility for and authority over a child." 8 C.F.R. § 320.1. In pertinent part, the regulations 
also establish the following circumstances under which U.S. Citizenship and Immigration Services 
"will presume that a U.S. citizen parent has legal custody of a child, and will recognize that U.S. 
citizen parent as having lawful authority over the child, absent evidence to the contrary:" !d. In the 
case of divorced parents, a U.S. citizen parent will be found to have legal custody of a child, for the 
purpose of the CCA: 

where there has been an award of primary care, control, and maintenance of a minor 
child to a parent by a court of law or other appropriate government entity pursuant to 
the laws of the state or country of residence. The Service will consider a U.S. citizen 
parent who has been awarded 'joint custody', to have legal custody of a child. There 
may be other factual circumstances under which the Service will find the U:S. citizen 
parent to have legal custody for purposes of the CCA. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter<~( 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). 

II. ANALYSIS 

The issue in this case is whether the Applicant provided sufficient evidence to demonstrate that he 
resided in his U.S. citizen father's legal custody subsequent to his admission into the country as a 
lawful permanent resident on February 26, 2015, and prior to turning 18 years of age on 

as required by section 320(a)(3) of the Act. 1 

1 The Applicant meets section 320(a)(l) of the Act requirements, as Certificate of Naturalization evidence reflects that 
his father became a naturalized U.S. citizen on May 16, 2008. The record also reflects that the Applicant was admitted 
into the United Statesas a lawful permanent resident in February 2015. He therefore satisfies the lawful permanent 
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The Applicant contends that the evidence in the record demonstrates that he met section 320 of the 
Act legal custody requirements prior to turning 18 years of age. In support, the record contains 
copies of his parents' marriage certificate and divorce decree, and an affidavit from his mother, 
dated after the Applicant turned 18 years of age, stating that she approves the transfer of legal and 
material custody over the Applicant to his father. 

Upon review, we find that the record contains insut1icient evidence to establish that the Applicant 
resided in the United States in his father's legal custody after his admission into the country as a 
lawful permanent resident in February 2015, and prior to turning 18 years of age in 

As discussed in the Law section above, a divorced U.S. citizen parent will be found to have legal 
custody of a child for purposes of the CCA, "where there has been an award of primary care, control, 
and maintenance of a minor child to a parent by a court of law or other appropriate government 
entity pursuant to the laws of the state or country of residence." 8 C.F.R. § 320.1. Whether a parent 
has legal custody of a child is based on a judicial determination or a judicial or statutory grant of 
custody. Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950). Here, the record contains a divorce decree 
for the Applicant's parents reflecting that they divorced in Tunisia in 2012. The divorce 
decree specifically awards custody over the Applicant to his non-U.S. citizen mother. 

The Applicant does not contest that his mother was awarded custody when his parents divorced. He 
claims, however, that his mother subsequently transferred legal custody to his father, and he submits 
a sworn affidavit from his mother stating that she "approve[ s] the transfer of legal and material 
custody" of the Applicant to his father. The affidavit is a private document. Moreover, it is dated on 
August 18, 2016, after the Applicant turned 18 years of age. The affidavit does not constitute a court 
ordered change to the Applicant's parents' prior legal custody order, and it does not demonstrate that 
prior to the Applicant's 18th birthday, his father was awarded legal custody by a court of law or 
other appropriate government entity pursuant to law. 

The Applicant also indicates, without legal support, that his custodian mother lost custody under 
Tunisian law when he turned 18 years of age. However, even if true, such a law would not 
demonstrate that the Applicant's father was awarded legal custody over the Applicant prior to his 
18th birthday, as required under section 320(a)(2) of the Act. Based on the evidence in the record, 
the Applicant has not established that he resided in the United States in his U.S. citizen father's legal 
custody during the requisite time period prior to his 18th birthday. 

resident status element of section 320(a)(3) of the Act. In addition, evidence reflects that the Applicant resided in the 
United States in his father's physical custody after his admission into the country as a lawful permanent resident, as 
required, in part, under section 320(a)(3) of the Act. For example, 2015 school identification, New York Department of 
Motor Vehicles documentation, and employment and income tax information reflect the same New York address for the 
Applicant and his father. The Applicant's 2015 immigrant visa information also reflects that the Applicant intended to 
reside with his father upon admission into the country. 
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The applicant bears the burden of proof to establish his eligibility for citizenship under section 320 
of the Act. See 8 C.F.R. § 320.3(b)(vi). See also, section 341(a) of the Act, 8 U.S.C. § 1452(a); 
8 C.F.R § 341.2(c). Here, the Applicant's burden has not been met. 

III. CONCLUSION 

The Applicant has provided insufficient evidence to demonstrate that he resided in the United States 
in his father's legal custody at the time of, or after his admission into the country as a lawful 
permanent resident, and prior to turning 18 years of age. Accordingly, the Applicant has not 
established that he derived U.S. citizenship through his U.S. citizen father pursuant to section 320 of 
the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of M-K-H-, ID# 531704 (AAO Aug. 9, 2017) 
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