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The Applicant, who was born in Vietnam in 1975, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. Generally, to derive 
citizenship under former section 321 of the Act, an individual claiming automatic U.S. citizenship after 
birth and who was born between December 24, 1952, and February 27, 1983, must meet the last of 
certain conditions by February 26, 2001. For individuals born to foreign national parents, only one of 
whom naturalized before the individual turned 18, the individual may become a U.S. citizen if one of 
three conditions is met. That individual's non-naturalized parent is deceased, the U.S. citizen parent has 
custody over the individual after a legal separation or divorce, or, if the individual was born to 
unmarried parents and is claiming to be a U.S. citizen through a naturalized mother, the father must not 
have made the individual his legitimate child. 

Alternatively, under former section 322 of the Act, a U.S. citizen parent may apply for the certificate of 
citizenship on behalf of a child born outside the United States. At least one parent must be a citizen of 
the United States by birth or naturalization, the child must be physically present in the United States 
pursuant to a lawful admission, and must be under the age of 18 years and in the legal custody of the 
citizen parent. See Immigration and Nationality Act section 322, 8 U.S.C. § 1433. amended by Sec. 
1 02(a), Immigration and Nationality Technical Corrections Act of 1994, Act of October 25, 1994, Pub. 
L. No. 103-416, 108 Stat. 4305; Sec. 1(b), Pub. L. No. 106-139, Act of Dec. 7 1999, 113 Stat. 1696; 
further amended by Sec. 1 02(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 
1631 (2000). 

The Applicant initially filed Form N-600, Application for Certificate of Citizenship (citizenship 
application), in June 2004, which was denied in February 2005. We dismissed an appeal of that 
2005 decision in July 2006. In August 2013, the Director of the Santa Ana, California, Field Office 
rejected a second citizenship application under 8 C.F.R. § 341.5. The Applicant filed a motion to 
reconsider in September 2013. We denied the motion in October 2013. We d~nied a second motion 
to reconsider in May 2016, finding the Applicant did not establish eligibility for U.S. citizenship 
under either former section 321 or former section 322 of the Act. 
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The matter is now before us on a third motion to reconsider. On motion, the Applicant contends that 
U.S. Citizenship and Immigration Services (USCIS) erred in failing to find that he derived U.S. 
citizenship under former section 321 of the Act. The Applicant further contends that, in the 
alternative, he is eligible for a certificate of citizenship as he satisfied all the requirements set forth in 
former section 322 of the Act. 

We will deny this third motion to reconsider. 

I. LAW 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § 1 03.5(a)(3). A motion to reconsider must be supported by a 
pertinent precedent or adopted decision, statutory or regulatory provision, or statement of USCIS or 
Department of Homeland Security policy. 

We may grant a motion that satisfies these requirements and demonstrates eligibility for the 
requested immigration benefit. 

II. ANALYSIS 

The Applicant seeks a certificate of citizenship indicating that he derived U.S. citizenship from his 
U.S. citizen father under former section 321 of the Act, or, in the alternative, that his father 
successfully petitioned for the Applicant's citizenship in 1986 under former section 322 of the Act. 

We previously found that the Applicant did not establish that his parents were legally separated. and 
therefore, even though he was residing in the custody of his naturalized U.S. citizen father prior to 
his18th birthday, he did not satisfy the requirement under the first clause of former section 321(a)(3) 
of the Act. 1 On motion, the Applicant asserts that his parents were legally separated according to 
California law, and cites to the decision of the U.S. Court of Appeals for the Ninth Circuit. 
Mina.syan v. Gonzalez, 401 F.3d 1069 (9th Cir. 2005), in support ofthis assertion. 

We also found the Applicant did not qualify for a Certificate of Citizenship under former section 322 
of the Act based on an application filed by his father in 1986 as he did not complete the requirements 
to become a U.S. citizen prior to his 18th birthday. On motion, the Applicant contends that former 
section 322 of the Act is completely void of any requirement that the approval of the application and 

1 
Fonner section 32l(a)(3) ofthe Act contains two clauses. bisected b) the disjunctive "'or": 

The naturalization of the parent having legal custody of the child when there has been a legal separation of the 
parents or the naturalization of the mother if the child was born out of wedlock and the paternity of the child has not 
been established by legitimation (emphasis added). 

2 
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the oath must be taken before an applicant reaches the age of 18, and that users cannot read into 
the law something that is not there. 

We determine that the Applicant has not established that his parents were legally separated under 
California law. We further determine that the law and regulations provide that an applicant for 
citizenship under former section 322 of the Act must be under 18 at the time of admission to 
citizenship, and the Applicant does not meet this requirement. As we find the Applicant did not 
demonstrate eligibility for a Certificate of Citizenship, we will deny the motion. 

A. Legal Separation under California Law 

USCIS records indicate that the Applicant's father left Vietnam as a refugee, together with the 
Applicant, and both were admitted to the United States in June 1979. The Applicant contends that 
his parents lived apart since 1979, and therefore were legally separated from that time. 

The Ninth Circuit stated in Mina.syan, which the Applicant cites on motion, that: ''[The] term 'legal 
separation' ... is broad enough to include orders of divorce or dissolution. as well as otherfhrms o{ 
court-ordered recognition of final breakup of marriage (emphasis added).'' Minwyan at 1069. The 
Ninth Circuit then specified further: ''Under California law, spouses are separated, for legal 
purposes, beginning on [a} court-defined date (~f separation: such a separation is ·separation by 
virtue of law' (emphasis added)." !d. 

The Applicant cites section 771 (a) of the California Family Code, as well as In re Marriage of 
Marsden and In re Marriage qf NorvieP for his claim that his parents were legally separated because 
they were living apart. Prior to January 2017, the California legislature neither defined .. date of 
separation" nor specified a standard for determining it.3 Although the Applicant maintains on 
motion that there is sutlicicnt evidence of his mother's subjective intent to end her marriage to the 
Applicant's t~1thcr. as \veil as objective evidence of the couple's conduct in furtherance of that intent. 
the Applicant docs not specify \vhat this evidence consists of beyond the Jl1ct that they did not lin· 
together. 

While the Applicant claims that his parents were living separate and apart and there had been a final 
rupture of their marital relationship, there is no evidence of a ''court-ordered recognition,. of the final 
breakup of the couple's marriage with a "court-defined date of separation," as Mina.'lyan discusses. 
Thus, the Applicant's testimony alone regarding the date when his parents began living apart is 

2 130 Cal. App. 3d 426, 181 Cal. Rptr. 910 (Ct. App. 1982) and I 02 Cal. App. 4th I 152, 126 Cal. Rptr. 2d 148 (2002), 
respectively. 
3 This changed in 2016 when the State of California passed legislation to define ''date of separation" with the intent to 
abrogate Norviel. Currently, the term "date of separation" "means the date that a complete and final break in the marital 
relationship has occurred, as evidenced by both of the following: (I) The spouse has expressed to the other spouse his or 
her intent to end the marriage and (2) The conduct of the spouse is consistent with his or her intent to end the marriage." 
Section 70 of the California Family Code. (West 20 17). 
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insufficient to show that he was in his father's custody pursuant to a "legal separation," as required 
under the first clause of former section 321(a)(3) of the Act. 

Accordingly, the Applicant has not demonstrated that he derived citizenship through his father under 
the first clause of section 321 (a)(3) of the Act because there was no legal separation of his parents 
prior to his 18th birthday. 

B. Former Section 322 of the Act 

As we discussed in our previous decision, the record shows that the Applicant's father submitted an 
Application to File Petition for Naturalization in Behalf of Child Under Section 322 of the 
Immigration and Nationality Act on January 15, 1986. The Applicant's father filed Form N-407 on 
August 6, 1986, and the Applicant and his father were interviewed on that date. The record indicates 
that, during the interview, the interviewing officer requested the Applicant's father to submit a copy 
of his marriage certificate and a copy of the Applicant's birth certificate in order to establish the 
father-child relationship. There is no evidence in the record that the Applicant's father submitted the 
required documentation prior to the Applicant's 18th birthday on 1993, and therefore the 
application was never approved. 

On the current motion, the Applicant contends his father submitted the required birth and marriage 
certificates, and it appears that the Service misplaced them. However, the Applicant does not 
provide any evidence in support of this contention. 

The Applicant also asserts that there is no requirement that the approval of the application and the 
oath must be taken before the Applicant reaches the age of 18. 

Unlike the automatic derivation of U.S. citizenship under former section 321 of the Act former 
section 322(b) requires that the Applicant not only fulfills the requirements for citizenship, but also 
that he apply and be approved prior to his eighteenth birthday. 

The Board of Immigration Appeals addressed the age requirements of former section 322 of the Act 
in Matter of Rodriguez-Tejedor, 23 I&N Dec. 153, 155 (BIA 2001), stating in pertinent part that: 

[S]ection 322(a), as it was in effect at the time the respondent filed his Application for 
Certificate of Citizenship, clearly stated that an individual must be under 18 years of 
age at the time the application for such certificate is filed by the citizen parent of the 
individual. Similarly, the regulation set forth at 8 C.F.R. § 322.2(a) ( 1997) clearly 
states that "a child on whose behalf an application for naturalization has been tiled .. 
. must: (1) Be unmarried and under 18 years of age, both at the time of application 
and at the time of admission to citizenship .... " 

The regulation at 8 C.F.R. § 322.2(a), requiring the child be under the age of 18 at the time of 
admission to citizenship, was also in effect in 1993, when the Applicant became age of 18. 

4 
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Admission to citizenship requires the citizenship application to have been approved and the Oath of 
Allegiance administered prior to the Applicant's 18th birthday. As this did not occur, the Applicant 
is not eligible for a Certificate of Citizenship under former section 322 of the Act. 

III. CONCLUSION 

In view of the above, the Applicant has not established that he has satisfied the requirements to 
obtain a certificate of citizenship under either former section 321 or former section 322 of the Act. 
Accordingly, we find the Applicant did not demonstrate eligibility for a Certificate of Citizenship. 

ORDER: The motion to reconsider is denied. 

Cite as Matter ofT-Q-H-, 10# 477438 (AAO Aug. 15, 2017) 
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