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The Applicant, who was born in 1967 in El Salvador, seeks a Certificate of Citizenship indicating he 
derived citizenship from his father. See Immigration and Nationality Act (the Act) section 321, 
8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-
395, 114 Stat. 1631 (2000). An individual born outside the United States who acquired U.S. 
citizenship at birth, or who automatically derived U.S. citizenship after birth but before the age of 
18, may apply to receive a Certificate of Citizenship. Generally, an individual claiming automatic 
U.S. citizenship after birth and who was born between December 24, 1952, and February 27, 1983, 
must meet the last of certain conditions by February 26, 2001. For individuals born to foreign 
national parents, only one of whom naturalized before the individual turned 18, the individual may 
become a U.S. citizen if one ofthree conditions are met. That individual's non-naturalized parent is 
deceased, the U.S. citizen parent has custody over the individual after a legal separation or divorce, 
or, if the individual was born to unmarried parents and is claiming to be a U.S. citizen through a 
naturalized mother, the father must not have made the individual his legitimate child. 

The Director of the San Bernardino, California, Field Office denied the application, concluding that 
the Applicant did not meet requirements to derive citizenship from his father under former section 
321 of the Act. 1 

The Applicant appealed the Director's decision to our otlice, claiming generally and without citing 
to specific legal authority, that he satisfied requirements for derivative citizenship because he was 
born out of wedlock, and prior to his 18th birthday his father became a naturalized U.S. citizen, 
established his paternity by legitimation, and had legal custody over the Applicant. 

We dismissed the appeal, finding that the evidence in the record was insufficient to demonstrate that 
the Applicant satisfied requirements to derive citizenship through his U.S. citizen father under 
former section 321 of the Act, the applicable derivative citizenship law in his case. We determined 
that the Applicant met some of the requirements under former section 321 (a) of the Act, in that his 

1 The Director also determined that the Applicant was ineligible to derive citizenship under current section 320 of the 
Act, 8 U .S.C. § 1431, because he was over the age of 18 when the provision went into effect on February 27, 200 I. The 
Applicant did not contest this finding on appeal or on motion to reconsider. 
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father became a naturalized U.S. citizen prior to the Applicant's 18th birthday, as required under 
former section 32l(a)(l) and (a)(4) ofthe Act; and the Applicant was admitted into the United States 
as a lawful permanent resident and resided in country prior to turning 18, as required, in part, under 
former section 321(a)(5) of the Act. We concluded that the Applicant did not, however, meet 
conditions set forth in former sections 32l(a)(1) and (a)(2) of the Act because he did not demonstrate 
that both his mother and father became naturalized citizens, or that his citizen father was a surviving 
parent and his mother deceased. In addition, the Applicant did not establish eligibility for derivative 
citizenship under former section 32l(a)(3) of the Act which required either the naturalization of the 
parent having legal custody of the child when there has been a legal separation of the parents, or the 
naturalization of the mother if the child was born out of wedlock and the paternity of the child had 
not been established by legitimation. 

On motion to reconsider the Applicant contends that our determination was in error. He resubmits 
the evidence he provided on appeal, and reasserts without citing to specific legal authority, that he is 
eligible to derive citizenship through his father because he was "born out of wedlock to a father who 
naturalized and where paternity was established by legitimation." 

The motion to reconsider will be denied. 

I. LAW 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time ofthe decision. 8 C.F.R. § 103.5(a)(3). 

A motion to reconsider must be supported by a pertinent precedent or adopted decision, statutory or 
regulatory provision, or statement of U.S. Citizenship and Immigration Services (USCIS) or 
Department of Homeland Security policy. 

As we discussed in our prior decision, the applicable law for derivative citizenship purposes is ''the 
law in effect at the time the critical events giving rise to eligibility occurred." See Minmyan v. 
Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). Here, former section 32l(a) of the Act applies to the 
Applicant's derivative citizenship claim. 

Because the Applicant was born abroad, he is presumed to be a foreign national. He therefore bears 
the hurden of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The issue on motion to reconsider is whether the Applicant established that our decision was 
erroneous based on an incorrect application of law or USCIS policy. To support his claim that our 
prior decision was in~orrect, the Applicant states that the following criteria apply to his derivative 
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citizenship claim, all of which he has met: 1) be born outside of the United States after December 
24, 1952; 2) be born out of wedlock to a father who naturalized and where paternity was established 
by legitimation; 3) be a lawful permanent resident of the United States; 4) be residing in the legal 
and physical custody of the naturalized parent; and 5) be under 18 years old at the time that all 
conditions are met. 

The second criterion that the Applicant lists - "born out of wedlock to a father who naturalized and 
where paternity was established by legitimation"- is not provided for at former section 321(a) ofthe 
Act, which is the applicable citizenship law in this matter. In using the terms ··born out of wedlock" and 
"paternity ... by legitimation," the Applicant appears to be referencing the language of former section 
32l(a)(3) as the basis for his claim to having derived citizenship through his father. However. the 
Applicant appears to misinterpret this portion of the statute. 

Former section 321(a)(3) ofthe Act contains two clauses. bisected by the disjunctiw ··or": 

The naturalization of the parent having legal custody of the child when there has been a 
legal separation of the parents or the naturalization of the mother if the child was born 
out of wedlock and the paternity of the child has not been established by legitimation 
(emphasis added). 

In other words, former section (a)(3) describes t\\o mutually exclusiw wa~ s to dcrin.' citizenship. 
The tirst clause provides that an applicant may derive through "the parent" having legal custody when 
there has been a legal separation (e.g., the U.S. citizen mother or father). The second clause, however. 
is specific to "the mother," and only for those situations where the applicant was born out of wedlock 
and his or her paternity has not be established by legitimation. Contrary to the Applicant's assertions, 
the second clause does not provide for a mechanism by which an out of wedlock child could derive 
through the father when paternity is established by legitimation. As the Applicant is seeking derivative 
citizenship through his father, he could only quality through sections 321 (a)(l ). (2). or the first clause 
of(3). 

As discussed in our previous decision, the Applicant does not meet conditions set forth in former 
sections 321(a)(l) and (a)(2) ofthe Act, which require that, before his 18th birthday, both his mother 
and father became naturalized citizens, or his citizen father was a surviving parent. In addition, the 
Applicant does not meet the conditions of former section 32l(a)(3) because the Applicant's parents 
were not legally separated (required by the first clause), and he makes no claim to having derived 
citizenship through his mother (required by the second clause). Accordingly, the Applicant has not 
demonstrated that he derived U.S. citizenship through his father under any provision within former 
section 32l(a) ofthe Act. 

III. CONCLUSION 

In view of the above, the Applicant has not established that our prior decision was incorrect as a 
matter of law or policy. He is ineligible for a Certificate of Citizenship. 
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ORDER: The motion to reconsider is denied. 

Cite as Matter ofJ-A-S-, ID# 525577 (AAO Aug. 15, 2017) 
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