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The Applicant, who was born in Cuba, seeks a Certificate of Citizenship indicating he derived U.S. 
citizenship from his mother. See Immigration and Nationality Act (the Act) § 320, 8 U.S.C. § 1431. 
An individual born outside the United States, who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship. Generally. for an individual 
claiming automatic U.S. citizenship after birth and who was born after February 27, 1983. the individual 
must have at least one U.S. citizen parent and be residing in that parent's custody in the United States as 
a lawful permanent resident before 18 years of age. 

The Director of the Oakland Park, Florida Field Office denied the application, concluding that the 
Applicant provided insufficient evidence to demonstrate that after his mother naturalized and prior to 
turning 18, he resided in the United States in her legal custody. 

On appeal, the Applicant submits additional evidence and asserts that the record now demonstrates 
he resided in the United States in his mother's legal custody while he was under the age of 18. 

Upon de novo review, we will remand the matter to the Director for further proceedings consistent 
with our opinion. 

I. LAW 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). Here, 
the Applicant was born in Cuba on to married foreign national parents. The 
Applicant was admitted to the United States for lawful permanent residence in July 2008 when he 
was years old. There is no evidence that the Applicant's father is a U.S. citizen; however, his 
mother became a U.S. citizen through naturalization in September 2015. Section 320 ofthe Act, as 
amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395. 114 Stat. 1631 (CCA), which 
was in effect when the Applicant's mother naturalized and when he turned 18, therefore applies to 
his citizenship claim. 



.

Matter of M-E-L-G-

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all ofthe following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Marter of 
Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). 

The "preponderance of the evidence" standard requires that the record demonstrate that the 
Applicant's claim is "probably true," based on the specific facts of her case. See Matter of' 
Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing Matter of' E-M-. 20 I&N Dec. 77, 79-80 
(Comm'r 1989)). 

IL ANALYSIS 

The issue in this case is whether the Applicant has demonstrated that after his mother became a 
naturalized U.S. citizen, and prior to his 18th birthday, he resided in the United States in his U.S . 
citizen mother's physical and legal custody, as required under section 320(a)(3) of the Act. 

The record indicates the Applicant's parents were initially married in 1993, prior to the birth of the 
Applicant. A copy of the parents' 1993 marriage certificate is included in the record. The record 
further includes a copy of the divorce decree of the Applicant's parents, showing they divorced in 

2002, and a copy of his parents' second marriage certificate, dated 2008, indicating 
their second marriage was retroactive to 2003. The record also includes a copy of his 
mother's 2014 federal income tax return, listing the Applicant as her dependent. 

On appeal, the Applicant's mother submits a statement, indicating that she and her husband were 
married at the time the Applicant was born in they divorced in 2002, and remarried one year 
later, in 2003. His mother states that the entire family, consisting of the Applicant, his parents, and a 
younger sibling, immigrated to the United States from Cuba in 2008 as a family unit, and they have 
all been living together since that time. The Applicant further submits a school transcript for the 
years 2008 to 2015, showing the names of both of his parents, and a copy of his U.S. passport, issued 
in June 2016. 
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The term legal custody "refers to the responsibility for and authority over a child." 8 C.F.R. § 320.1. 
For the purpose of the CCA, the Service will presume that a U.S. citizen parent has legal custody of 
a child, and will recognize that U.S. citizen parent as having lawful authority over the child, absent 
evidence to the contrary, in the case of a biological child who currently resides with both natural 
parents who are married to each other, living in marital union. and not separated. 8 C.F.R. 
§ 320.1 (1 )(i). 

The evidence in the record does not establish that the Applicant ' s parents, though married, are living 
in marital union and not separated. For example, the Applicant indicated on his citizenship 
application that he and his mother resided at an address in Florida, but listed his father 
as residing at a different address in Florida. In addition, the Applicant's 2015 school 
records show the Applicant as residing with his father in Florida, not with his mother in 

Florida. 

Although the Applicant's mother claims in her statement that the family has always lived together 
since coming to the United States in 2008, the evidence in the record, as we noted above, does not 
support her claims. In light ofthe U.S. Department of State's issuance of a passport to the Applicant 
in 2016, we must remand this matter for the Director to further inquire into whether the Applicant's 
mother had legal and physical custody over him prior to the Applicant's 18th birthday. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for further 
proceedings consistent with the foregoing opinion and for the entry of a new decision. 
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