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The Applicant, who was born in 1962 in Belize, seeks a Certificate of Citizenship indicating he 
derived citizenship from his father. See Immigration and Nationality Act (the Act) section 321, 
8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-
395, 114 Stat. 1631 (2000). An individual born outside the United States who acquired U.S. 
citizenship at birth, or who automatically derived U.S. citizenship after birth but before the age of 
18, may apply to receive a Certificate of Citizenship. Generally, an individual claiming U.S. 
citizenship must meet the definition of a "child" as set forth in section 101(c) of the Act, 8 U.S.C. 
§ 1101(c). An individual claiming automatic U.S. citizenship after birth and who was born between 
December 24, 1952, and February 27, 1983, must meet the last of certain conditions by February 26, 
2001. For individuals born to foreign national parents, only one of whom naturalized before the 
individual turned 18 years of age, the individual may become a U.S. citizen if one ofthree conditions 
are met: that individual's non-naturalized parent is deceased; the U.S. citizen parent has custody over 
the individual after a legal separation or divorce; or, if the individual was born to unmarried parents 
and is claiming to be a U.S. citizen through a naturalized mother, the father must not have made the 
individual his legitimate child. 

The Director of the San Bernardino, California Field Office denied the application, determining that 
the Applicant was ineligible for a Certificate of Citizenship because his mother had not naturalized 
prior to the Applicant turning 18. 

On appeal, the Applicant asserts he derived citizenship through his naturalized father because he was 
in his father's legal custody. The Applicant indicated on the Form I-290B, Notice of Appeal or 
Motion, that he would be submitting a brief within 30 days of filing the appeal. However, in January 
2017, counsel for the Applicant notified us that he would not be filing a brief in support of the 
appeal, and requested that we review the matter based on the evidence presently in the record. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

To assess the Applicant's eligibility for a Certificate of Citizenship, we first need to determine which 
law applies. The record reflects that the Applicant was born out of wedlock in Belize (British 
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Honduras) on 1962, to parents who never married. The Applicant's father became a U.S. 
citizen through naturalization in February 1967, when the Applicant was five years of age. The 
Applicant was admitted to the United States as a lawful permanent resident in 1979, when he was 17 
years old. His mother became a U.S. citizen through naturalization in December 1993, when the 
Applicant was 31 years old. 

For derivative citizenship purposes we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred> See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005); The 
Applicant's citizenship falls under the provisions of former section 321 of the Act, 1 which provides 
in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization ofboth parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
c)ause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

II. ANALYSIS 

Because the Applicant was born out of wedlock and seeks to derive citizenship through his father, he 
must, as the threshold issue, establish that his father legitimated him. The Director did not address 

1 Section 321 of the Act was repealed by the Child Citizenship Act of 2000 (the CCA), Pub. L. No. I 06-395, 114 Stat. 
1631 (Oct. 30, 2000), which took effect on February 27, 200 I (incorporated into current sections 320 and 322 of the 
Act). The CCA's provisions are not retroactive, meaning that they apply only to individuals who were not yet 18 years 
old as of the enactment date. Because the Applicant was 38 years old on February 27, 200 I, we may not consider his 
citizenship claim under current section 320. See Matter of Rodriguez-Tejedor, 23 I&N Dec. 153 (BIA 200 I). 
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this issue directly, concluding that even if the Applicant could establish that he was his father's 
legitimate offspring, he would still be ineligible under any provision within former section 32l(a) of 
the Act. 

Regarding whether he is the legitimate child of his claimed father, we note that not until 2009, when 
the Applicant was 47 years old, was the name of his claimed father entered into the Applicant's birth 
register in Belize. The Applicant presents no evidence or arguments demonstrating that he was 
legitimated while under the age of 18. Nevertheless, even if the Applicant could make such a 
demonstration (which he has not), his claim to derivative citizenship through his father would fail, as 
we explain below. He also does not have a claim to derivative citizenship through his mother. 

The Applicant did not derive citizenship under former section 321(a)(l) of the Act because that 
provision requires the naturalization of both parents while an applicant is under the age of 18, and 
his mother did not naturalize until 1993 when the Applicant was 31 years old. He also did not derive 
under former section 321 (a)(2) because his non-citizen parent (mother) remains living, so his father 
was not a surviving parent while the Applicant was under the age 18. 

Former section 32l(a)(3) of the Act contains two clauses, the first of which allows for derivative 
citizenship when the U.S. citizen parent has legal custody of the child through a legal separation of 
the parents. The Applicant's citizenship proceedings arise within the jurisdiction of the U.S. Court 
of Appeals for the Ninth Circuit (Ninth Circuit), which addressed the meaning of the term "legal 
separation" as contained in the first clause of former section 3 21 (a )(3) of the Act. Minasyan v. 
Gonzales, supra, at 1076. In discussing the definition of "legal separation," the Ninth Circuit 
referenced an earlier decision of that court, which stated that a legal separation must be preceded by 
a legal marriage. See Barthelemy v. Ashcroft, 329 F.3d 1062, 1065 (9th Cir.2003) (holding that a 
petitioner did not "enjoy derivative citizenship under the first clause of § 32l(a)(3) because his 
natural parents never married and thus could not legally separate" (emphasis in original)). Thus, 
even if the Applicant could demonstrate that he is the legitimate child of his father, he could not 
derive from his father under the first clause of former section 321 (a)(3) of. the Act because his 
parents, who were never legally married, could not have been legally separated. 

Finally, the Applicant did not derive citizenship under the second clause of former section 32l(a)(3) 
of the Act because that provision is only applicable in a situation where citizenship is sought through 
the mother, which is not the case here. More importantly, even if he sought to derive citizenship 
through his mother, the Applicant would not have a valid claim because his mother naturalized after 
the Applicant turned 18 and he has made no arguments or offered any evidence to demonstrate that 
his paternity was not established by legitimation. 

III. CONCLUSION 

The Applicant has not demonstrated that he is eligible to derive citizenship through his father, as he 
seeks, and we also note that he is ineligible to derive citizenship through his mother. The Applicant 
is therefore ineligible for a Certificate of Citizenship under former section 321(a) ofthe Act 
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ORDER: The appeal is dismissed. 

Cite as Matter of M-A-A-, ID# 437156 (AAO Aug. 21, 2017) 
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