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The Applicant, who was born in in Vietnam, seeks a Certificate of Citizenship indicating that 
he derived U.S. citizenship through his mother. See section 320 of the Act. 8 U.S.C. ~ 1431. An 
individual born outside the United States, who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship. Generally. for an individual 
claiming automatic U.S. citizenship after birth and who was born after February 27. 1983, the 
individual must have at least one U.S. citizen parent and be residing in that parent's custody in the 
United States as a lawful permanent resident before 18 years of age. 

The Director of the Santa Ana, California Field Office denied the application, concluding the record 
was insufficient to establish that the Applicant resided in his mother's legal custody. as required 
under section 320 of the Act. 

On appeal, the Applicant submits additional evidence and asserts that the record now demonstrates 
his father transferred custody to his mother, and that section 320 of the Act legal custody 
requirements have therefore been satisfied. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant is a -year-old minor who was born in Vietnam on 
to married foreign national parents. His parents divorced in 2003, and 

his father was given legal custody of him through the divorce proceedings. The Applicant was 
admitted into the United States as a lawful permanent resident in June 2008. His mother became a 
naturalized U.S. citizen on July 22, 2015. There is no evidence indicating that his father is a U.S. 
citizen. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069. 1075 (9th Cir. 2005). 
Section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (CCA), which was in effect when the Applicant was admitted into the United States and 
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when his mother became a naturalized U.S. citizen, therefore applies to the Applicant's derivative 
citizenship claim. 

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Department of Homeland Security regulations define the term "legal custody'' as "refer[ ring] to the 
responsibility for and authority over a child.'' 8 C.F.R. § 320.1. In pertinent part, the regulations 
also establish the following circumstances under which U.S. Citizenship and Immigration Services 
"will presume that a U.S. citizen parent has legal custody of a child, and will recognize that U.S. 
citizen parent as having lawful authority over the child, absent evidence to the contrary:" !d. In the 
case of divorced parents, a U.S. citizen parent will be found to have legal custody of a child, for the 
purpose of the CCA: 

where there has been an award of primary care, control, and maintenance of a minor 
child to a parent by a court of law or other appropriate government entity pursuant to 
the laws of the state or country of residence. The Service will consider a U.S. citizen 
parent who has been awarded 'joint custody', to have legal custody of a child. There 
may be other factual circumstances under which the Service will tind the U.S. citizen 
parent to have legal custody for purposes of the CCA. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Maller of 
Baires-Larios, 24 l&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The record reflects that the Applicant meets several of the requirements for derivative citizenship 
under section 320(a) of the Act. For example, Certificate of Naturalization evidence reflects that the 
Applicant's mother became a naturalized U.S. citizen in July 2015. The Applicant has therefore 
satisfied section 320(a)(l) of the Act requirements. The Applicant's birth certificate demonstrates 
that he was born in and he is therefore under the age of 18, as required under 
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section 320(a)(2) of the Act. In addition, the record shows that the Applicant was admitted to the 
United States as a lawful permanent resident in June 2008, as required in part, by section 320(a)(3) 
of the Act. The record also reflects that the Applicant resided in the United States in his mother's 
physical custody when she became a naturalized U.S. citizen, as discussed. in part, at section 
320(a)(3) of the Act. 1 

The only issue is whether the Applicant has provided sufficient evidence to demonstrate that he 
resided in the United States in his U.S. citizen mother's legal custody at the time of her 
naturalization on July 22, 2015, or thereafter. 

The Applicant claims that although his father was awarded custody over him when his parents 
divorced, legal custody has now been transferred to his mother. In support. the record contains 
copies of the parents' marriage certificate and divorce decree, and an August 2016 sworn ''Power of 
Attorney" affidavit from his father stating he gives full parental rights over the Applicant to the 
mother. 

We find that the evidence in the record is insufficient to establish that the Applicant resided in his 
mother's legal custody when she became a naturalized citizen, or thereafter. 

As discussed in the Law section above, a divorced U.S. citizen parent will be found to have legal 
custody of a child for purposes of the CCA, "where there has been an award of primary care, control, 
and maintenance of a minor child to a parent by a court of law or other appropriate government 
entity pursuant to the laws ofthe state or country of residence." 8 C.F.R. § 320.1. Whether a parent 
has legal custody of a child is based on a judicial determination or a judicial or statutory grant of 
custody. Matter (~f M-, 3 I&N Dec. 850, 856 (BIA 1950). Here. the record contains a divorce decree 
for the Applicant's parents reflecting that they divorced in Vietnam in 2003. and that the 
Applicant's non-U.S. citizen father, not his mother, was awarded custody over the Applicant. 

The Applicant does not contest that his father was awarded custody over him when his parents 
divorced. He claims, however, that his father has since transferred legal custody to his mother. In 
support he submits a sworn "Power of Attorney" affidavit from his father. executed before an 
official at the U.S. Consulate General in on August 8. 2016. His father states in 
the atlidavit that he grants all parental rights, attorney privileges, and permissions over the Applicant 
to the mother, so that she can care for the Applicant. and so that the Applicant can obtain U.S. 
citizenship. The father's affidavit, however, is a private document. It does not constitute a court 
ordered change to the parents' prior legal custody order, and it does not demonstrate that the 
Applicant's mother has been awarded legal custody by a court of law or other appropriate 
government entity pursuant to law. Accordingly, the Applicant has not demonstrated that his mother 

1 The Applicant's California driver's license, issued in April, 2016; his mother's California driver's license, issued in 
May 20 16; and his mother's 2015 federal income tax form listing the Applicant as her dependent, all contain the same 
address. U.S. immigration petition documents dated between 2007 and 2014 also indicate that the Applicant has resided 
with his mother since his admission into the country. 
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has been awarded legal custody over him, or that he resided in the United States in his mother's legal 
custody when she became a naturalized U.S. citizen in July 2015, or thereafter. 

III. CONCLUSION 

The Applicant bears the burden of proof to establish his eligibility for citizenship under section 320 
of the Act. See 8 C.F.R. § 320.3(b)(l). The Applicant has provided insufficient evidence to 
demonstrate that he resided in the United States in his mother's legal custody when she became a 
naturalized U.S. citizen in July 2015 or thereafter. as required under section 320(a)(3) of the Act. 
Accordingly, the Applicant has not established that he derived U.S. citizenship from his mother 
pursuant to section 320 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter olT-G-L-, ID# 541530 (AAO Aug. 30, 20 17) 
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