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APPLICATION: FORM N-600, APPUCA TION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in the Philippines in seeks a Certificate of Citizenship reflecting 
that she derived U.S. citizenship from her adoptive father or her biological mother. See Immigration 
and Nationality Act (the Act) section 320, 8 U.S.C. § 1431. An individual bom outside the United 
States, who automatically derived U.S. citizenship after birth but before the age of 18. may apply to 
receive a Certificate of Citizenship. Generally, tor an individual claiming automatic U.S. citizenship 
after birth and who was bom after February 27, 1983, the individual must have at least one U.S. citizen 
parent and be residing in that parent's custody in the United States as a lawful permanent resident 
before 18 years of age. 

The Director of the Helena, Montana, Field Office denied the application. The Director concluded 
the Applicant provided insufficient evidence to demonstrate that she met the detinition of "'child'' set 
forth at section 101 (b)( 1 )(E)(i) of the Act, 8 U .S.C. § II 0 l (b)(l )(E)(i), because she was not under 
the age of 16 when she was adopted by her U.S . citizen stepfather, and had not been in his legal 
custody for at least two years at the time of adoption. The Director then indicated that the Applicant 
should consider her eligibility to derive U.S. citizenship through her U.S. citizen mother, and told 
her to follow appeal instructions if she believed she was eligible on that basis. 

On appeal, the Applicant does not contest the Director's tinding that she is ineligible to derive U.S. 
citizenship through her adoptive father. Instead, she refers to the Director' s suggestion that she 
apply for citizenship through her U.S. citizen mother, she submits her mother's naturalization 
certificate and a copy of her high school identification card, and she indicates that she derived U.S . 
citizenship through her mother under section 320 of the Act. 

Upon de novo review, we will remand the matter tor the entry of a new decision. 

I. LAW 

The record reflects that the Applicant was born in the Philippines on to unmarried 
foreign national parents. The Applicant was admitted into the United States as a derivative 
conditional lawful permanent resident in November 2010, and her mother became a naturalized U.S. 
citizen in October 2015, when the Applicant was years old. There is no evidence indicating that 
the Applicant's biological father is a U.S. citizen, and the record reflects that his parental rights were 



.

Matter of J-A-S-

terminated in 
at the age of 

2015 when the Applicant was legally adopted by her U.S. citizen stepfather 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See A1ina.\yan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). 
Section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 , which was in effect when the Applicant was admitted into the country as a conditional 
permanent resident, when her mother became a naturalized U.S. citizen, and when the Applicant 
turned 18 years of age, applies to her derivative citizenship claim. 

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 1 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Batres-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" 
standard requires that the record demonstrate that the Applicant's claim is "probably true:' based on 
the specific facts of her case. See Matter ofChawathe. 25 I&N Dec. 369, 376 (AAO 201 0) (citing 
Matter ofE-M-, 20 l&N Dec. 77, 79-80 (Comm ' r. 1989)). 

II. ANALYSIS 

The Applicant has established that she meets some of the requirements to derive U.S. citizenship 
through her mother under section 320(a) of the Act. Specifically, the record now contains a 
naturalization certificate reflecting that her mother became a naturalized U.S. citizen in October 
2015, when the Applicant was years old. The Applicant therefore satistied requirements that she 

1 Section 320(b) states, "subsection (a) shall apply to a child adopted by a United States citizen parent if the child 
satisfies the requirements applicable to adopted children under section I 0 I (b)( I).' ' Section I 0 I (b)( I)(E)(i) of the Act 
provides that the term "child" means ''a child adopted while under the age of sixteen years if the child has been in the 
legal custody of, and has resided with, the adopting parent or parents for at least two years[.]'" 

2 
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have a U.S. citizen parent prior to her 18th birthday. as discussed in sections 320(a)( 1) and (a)(2) of 
the Act. 

The next issues are whether the Applicant has sufficiently demonstrated that she resided in the 
United States in her mother's legal and physical custody when her mother became a U.S. citizen (in 
October 2015) and prior to the Applicant ' s 18th birthday (in . as required under 
section 320(a)(3) ofthe Act. 

In addition, although not addressed in the Director's decision, because the record reflects that the 
Applicant's two-year conditional permanent resident status expired in November 2012 and she has 
not filed a Form 1-751, Petition to Remove Conditions on Residence, another issue is whether the 
Applicant established that she satisfied section 320(a)(3) of the Act lawful permanent resident 
requirements when her mother became a naturalized U.S. citizen and prior to turning 18 years of 
age. 

The Applicant does not address any of these issues on appeal , and the record contains insutlicient 
evidence on legal and physical custody, or on her lawful permanent residence. Given that these 
issues, and her derivation of citizenship claim through her mother were not previously discussed, we 
shall remand the matter to allow the Applicant an opportunity to supplement the record. and for the 
Director to issue a new decision consistent with this decision. 

A. Physical Custody 

While undefined in the statute and regulations, case law defines the term "physical custody'' in 
derivative citizenship proceedings as "actual uncontested custody,' ' interpreted to mean actual 
residence with the parent. See Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950); Bagot v. Ashcrofi, 
398 F.3d 252, 267 (3rd Cir. 2005). Under section 10l(a)(33) of the Act, 8 U.S.C. § 1IOI(a)(33), 
"[t]he term 'residence' means the place of general abode; the place of general abode of a person 
means his principal, actual dwelling place in fact, without regard to intent.'' 

The Applicant submits a copy of her high school identification card for the 2016-2017 school year; 
however, the card does not contain her address or list parental information, and without more does 
not establish that the Applicant resided in the United States in her mother' s physical custody during 
the required time period. The record contains no other evidence to demonstrate physical custody 
through actual residence with her U.S. citizen mother prior to her 18th birthday. The Applicant has 
therefore not yet shown that she satisfied the physical custody requirements of section 320(a)(3) of 
the Act. 

B. Legal Custody 

The Applicant has also not satisfied the legal custody conditions in section 320(a)(3) of the Act. 
Department of Homeland Security regulations define the term "legal custody" as "refer[ ring] to the 
responsibility for and authority over a child." 8 C.F.R. § 320.1. The regulations also establish 
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certain circumstances under which U.S. Citizenship and Immigration Services (USCIS) "will 
presume that a U.S. citizen parent has legal custody of a child, and will recognize that U.S. citizen 
parent as having lawful authority over the child, absent evidence to the contrary.'" !d. For example, 
USCIS will presume legal custody "in the case of a biological child born out of wedlock who has 
been legitimated and currently resides with the natural parent.'" 8 C.F.R. § 320.1(1)(iii). There may 
also be other factual circumstances under which USCIS will find the U.S. citizen parent to have legal 
custody for section 320 of the Act purposes. See 8 C.F.R. § 320.1 (2). 

Here, the Applicant's birth certificate ref1ects that she was born to unmarried parents in the 
Philippines; however, conditions set forth at 8 C.F.R. § 320.1 (I )(iii) (which presume legal custody in 
the case of a biological child born out of wedlock who has been legitimated and currently resides 
with the natural parent) have not been met. As previously discussed, the Applicant provided 
insufficient evidence to show that she resided in the United States with her U.S. citizen mother 
during the relevant time period. In addition. the law in the Philippines requires the parents of a child 
born out of wedlock to marry in order for the child to be legitimated. See Matter ol Espiritu. 
16 I&N Dec. 426 (BIA 1977). The Applicant has provided no information or evidence to clarify 
whether her natural parents ever married. 

Absent legitimation, the Applicant may be able to derive citizenship from her mother under '"other 
factual circumstances." 8 C.F.R. § 320.1 (2). Here, though. the record does not currently contain 
evidence to show her mother had responsibility for and authority over the Applicant when she 
became a naturalized U.S. citizen and prior to the Applicant's 18th birthday. Accordingly, the 
Applicant has not established she satisfied the legal custody requirements of section 320(a)(3) of the 
Act. 

C. Lawful Permanent Resident Status 

It is also unclear whether the Applicant satisfied the section 320(a)(3) of the Act requirement that 
she reside in the United States pursuant to a lawful admission for permanent residence when her 
mother became a U.S. citizen and prior to turning 18 years of age, as the record reflects that her two
year conditional permanent resident status expired in November 2012, and that she never filed a 
Form I-751, as required. 

Section 216(c)(2)(A)(i) ofthe Act 8 U.S.C. § 1186a(c)(2)(A)(i), addresses termination of permanent 
resident status for failure to file a Form I-751 stating, in pertinent part, that USCIS shall terminate an 
individual's conditional permanent resident status as of the second anniversary of their admission for 
permanent residence if, "no petition is filed with respect to the alien in accordance with the 
provisions of paragraph ( 1 )(A) .. , 

The regulation at 8 C.F.R. § 216.4(a)(6) clarities, in part, that: 

Failure to properly file Form 1-751 within the 90-day period immediately preceding 
the second anniversary of the date on which the alien obtained lawful permanent 
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residence on a conditional basis shall result in the automatic termination of the alien's 
permanent residence status and the initiation of proceedings to remove the alien from 
the United States. In such proceedings the burden shall be on the alien to establish 
that he or she complied with the requirement to tile the joint petition within the 
designated period. Form I-751 may be tiled after the expiration of the 90-day period 
only if the alien establishes to the satisfaction of the director, in writing, that there 
was good cause for the failure to file Form 1-7 51 within the required time period. If 
the joint petition is filed prior to the jurisdiction vesting with the immigration judge in 
removal proceedings and the director excuses the late filing and approves the petition, 
he or she shall restore the alien's permanent residence status, remove the conditional 
basis of such status and cancel any outstanding notice to appear in accordance with 
§ 239.2 of this chapter. ... 

In this case, the Director is in the best position to determine whether the Applicant may tile a Form 
I-751 for good cause, and to address and make a determination regarding the Applicant's lawful 
permanent residence status when her mother became a U.S. citizen and prior to the Applicant's 18th 
birthday. 

III. CONCLUSION 

In conclusion, we will remand the matter to the Director to allow the Applicant an opportunity to 
supplement the record on her derivation of citizenship claim through her U.S. citizen mother. The 
Director will then issue a new decision consistent with this decision.2 

ORDER: The decision of the Director is withdrawn. The matter is remanded for further 
proceedings consistent with the foregoing opinion and for the entry of a new decision. 

Cite as Matter qf.!-A-S-, ID# 705747 (AAO Dec. 6, 2017) 

2 See 8 C.F.R. § 103.5(a)(8) (The official who denied the Applicant's Form N-600 may treat an appeal from that decision 
as a motion to reopen.) See also, 8 C.F.R. § 341.5(e) (An applicant may submit only one citizenship application and any 
subsequently filed application will be rejected for the applicant to submit a motion to reopen). 


