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MATTER OF J-W-B-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: DEC. 6, 2017 

CERTIFICATION OF NEW ORLEANS, LOUISIANA FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in 1967 in Brazil, seeks a Certificate of Citizenship indicating that he 
acquired U.S. citizenship at birth through his father. See Immigration and Nationality Act (the Act) 
section 301(a)(7), 8 U.S.C. § 1401(a)(7), amended by Act of October 10, 1978, Pub. L. No. 95-432,92 
Stat. 1046. An individual born outside the United States who acquired U.S. citizenship at birth. or who 
automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive a 
Certificate of Citizenship. For an individual claiming to be a U.S. citizen at birth, and who was bom to 
married parents between December 24, 1952, and November 14, 1986, one parent must be a lJ .S. 
citizen parent, and that parent must have been physically present in the United States for 10 years (with 
at least 5 years occurring after the age of 14) before the individual's birth. 

The Interim Director of the New Orleans, Louisiana, District Oflice initially denied the Form N-600. 
Application for Certificate of Citizenship, concluding the Applicant did not establish eligibility to 
derive citizenship through his father under section 322 of the Act, 8 U.S.C. § 1433, because he was 
over the age of 18 when he filed his application. The Applicant appealed the decision to our office, 
asserting that the Director erroneously considered his claim under section 322 of the Act and that 
instead his citizenship claim fell under former section 301 (a)(7) of the Act. Specifically. the 
Applicant asserted that his father, who was born in Brazil in 1945. acquired U.S. citizenship 
at birth through the Applicant's U.S. citizen paternal grandfather pursuant to section 201 (g) of the 
Nationality Act of 1940 (the 1940 Act), 8 U .S.C. § 601 (g) (repealed by Immigration and Nationality 
Act, ch. 477, title IV,§ 403(a)(42), Pub. L. No. 82-414. 66 Stat. 163, efT. Dec. 24, 1952 (June 27, 
1952)). The Applicant continued that his father subsequently transmitted U.S. citizenship to him at 
birth pursuant to former section 301(a)(7) ofthe Act. 

We agreed that the Director incorrectly examined the citizenship claim under section 322 of the Act. 
and we remanded the matter for the Director to decide whether the Applicant derived citizenship 
under former section 301(a)(7) ofthe Act. The Director of the New Orleans, Louisiana Field Office 
denied the Form N-600 on remand, concluding that the Applicant provided insufficient evidence to 
establish that his father was a U.S. citizen, and that the Applicant also did not demonstrate his father 
met former section 30l(a)(7) of the Act U.S. physical presence requirements prior to the Applicant's 
birth. 
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The Director has certified this adverse decision to our office for review. On certification. the 
Applicant concedes that his father was never present in the United States. 1 He asserts, however. that 
his father was not required to satisfy section 201 (g) of the 1940 Act retention requirements or former 
301(a)(7) of the Act physical presence requirements, because he was unaware of his claim to U.S. 
citizenship and therefore could not be expected to establish a residence in the United States. 

Upon review, we will deny the Form N-600. 

I. LAW 

The record ref1ects that the Applicant was born to married parents in Brazil on 1967. 
His mother was a foreign national, and he claims that his father was a U.S. citizen. The applicable 
law for transmitting citizenship to a child born abroad when one parent is a U.S. citizen is the statute 
that was in effect at the time of the child's birth. See Chau v. Jmmiwation and Naturalization 
Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and citation omitted). 
Based on the Applicant's year of birth, his citizenship at birth claim falls under former section 
30l(a)(7) of the Act which provided, in part, that the following individuals acquired U.S. citizenship 
at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years. 

With regard to his father's U.S. citizenship at birth claim, the record ret1ects that the Applicant's 
father was born in Brazil on 1945, to married parents, a U.S. citizen father and a foreign 
national mother. Based on the father's year of birth, his claim tails within the provisions of section 
201(g) of the 1940 Act, which provided that the following shall be citizens of the United States at 
birth: 

A person born outside of the United States and its outlying possessions of parents one 
of whom is a citizen of the United States who. prior to the birth of such person. has 
had ten years residence in the United States or one of its outlying possessions. at least 
five of which were after attaining the age of sixteen years, the other being an alien: 
Provided, That in order to retain such citizenship, the child must reside in the United 
States or its outlying possessions for a period or periods totaling five years between 
the ages of thirteen and twenty-one years: Providedfi~rther. That. ifthe child has not 

1 The Applicant submitted a brief in 2012. after our 20 I I decision remanding the matter to the Interim District Director. 
In June 2017, the Field Office Director certified the matter to us, and provided the Applicant 30 days to submit another 
brief or a written statement. As we have not received an additional brief or written statement, we will consider the 
record complete. 
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taken up a residence in the United States or its outlying possessions by the time he 
reached the age of sixteen, or if he resides abroad for such a time that it becomes 
impossible for him to complete the five years' residence in the United States or its 
outlying possessions before reaching the age of twenty-one years, his American 
citizenship shall thereupon cease. 

The Immigration and Nationality Act of June 27, 1952, provided an alternative means for certain 
individuals claiming citizenship under section 201 (g) of the Act to retain citizenship. Specifically. 
former section 301(b) of the Act, 8 U.S.C. § 1401(b), provided that a child who acquired citizenship 
at birth abroad must be continuously physically present in the United States for a period of five years 
between the ages of 14 and 28 in order to retain his or her U.S. citizenship. Generally, under former 
section 301(c) ofthe Act, 8 U.S.C. § 1401(c), the requirements of former section 301(b) ofthe Act 
applied to persons born abroad subsequent to May 24, 1934. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See lvfatter ol 
Batres-Larios. 24 I&N Dec. 467, 468 (BIA 2008). The "'preponderance of the evidence'' standard 
requires that the record demonstrate that the Applicant's claim is ·'probably true;' based on the 
specific facts of his case. See Matter of Chmvathe. 25 I&N Dec. 369, 376 (AAO 2010) (citing 
Matter of E-M-. 20 I&N Dec. 77, 79-80 (Comm 'r. 1989)). 

II. ANALYSIS 

There is no evidence in the record, nor does the Applicant claim, that his father was ever present in 
the United States. Thus, the Applicant did not establish that his father met the retention 
requirements set forth at section 201 (g) of the 1940 Act, or the U.S. physical presence requirements 
contained in former section 301 (a)(7) of the Act. He contends, however, that because his father was 
unaware of his U.S. citizenship claim before turning 28 years of age and prior to his death, he could 
not be expected to establish a residence in the United States, and was therefore not required to meet 
section 201 (g) of the 1940 Act retention requirements. The Applicant asserts. for the same reasons, 
that his father was also not required to satisfy former section 301(a)(7) of the Act requirements that 
he be physically present in the United States for 10 years prior to the Applicant's birth in 
1967, at least 5 of which after his father turned 14 years of age in 1959. 

The first issue on appeal is therefore whether the Applicant's father had to meet U.S. residence 
retention requirements for citizenship under section 201 (g) of the 1940 Act. If the father retained his 
acquired citizenship, the second issue is whether the father must meet U.S. physical presence 
requirements to transmit U.S. citizenship to the Applicant under former section 301 (a)(7) of the Act. 
We find that, contrary to the Applicant's assertions, residence and physical presence were required. 
As the Applicant concedes he has met neither condition, we conclude he did not acquire U.S. 
citizenship at birth. 
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A. Father's U.S. Citizenship Claim 

The Applicant cites to three Board of Immigration Appeals (the Board) cases f()r the proposition that 
his father could not be expected to enter the United States, or to meet section 201 (g) of the 1940 Act 
retention requirements, because he did not learn of his U.S. citizenship claim prior to turning 28 
years of age, and prior to his death. See Malter qlNavarette. 12 l&N Dec. 138 (BIA 196 7); Matler 
ql Farley, 11 I&N Dec. 51 (BIA 1965); and Matter ql Yanez-Carillo, 10 I&N Dec. 366 (BIA 1963 ). 
These cases, however, do not support the Applicant's assertions. The Board cases discuss situations 
where an individual did not fully comply with retention of citizenship requirements due to reliance 
on erroneous USCIS information or circumstances beyond the individuars control. However. unlike 
the Applicant's father, who was never in the United States, the individuals claiming constructive 
U.S. presence in the cited cases at some point became aware of their U.S. citizenship claims and 
entered the United States. Furthermore, the Board required, in each of the cases, that the individual 
satisfy their retention of U.S. citizenship requirement through a combination of constructive and 
actual physical presence in the United States. As the Applicant has submitted no evidence of his 
father's constructive or actual U.S. physical presence, these cases do not apply to his situation. 
Accordingly, the Applicant has not established that his father met section 201 (g) of the 1940 Act 
retention requirements, or that his father was a U.S. citizen. 

B. Applicant's Citizenship Claim 

Even if the Applicant had shown that his father was a U.S. citizen (which he did not), he did not 
demonstrate his father was exempt from meeting former 30l(a)(7) of the Act U.S. physical presence 
conditions prior to the Applicant's birth. 

The Applicant refers again to the three Board cases discussed above to support assertions that his 
father should not be required to meet former section 30l(a)(7) of the Act U.S. physical presence 
requirements because he was unaware of his U.S. citizenship claim. As previously discussed, 
though, these cases do not apply to the Applicant's father's situation. since he was never in the 
United States. Moreover, the cited cases also apply only to U.S. citizenship retenthm requirements. 
They do not pertain to transmission of U.S. citizenship requirements. nor do they indicate that U.S. 
physical presence requirements set forth in former section 30l(a)(7) of the Act may be 
constructively fulfilled. Indeed, while courts have allowed constructive presence to apply in some 
very limited circumstances for retention of citizenship purposes (as discussed above), courts have 
specifically rejected the argument that the statutory U.S. physical presence conditions required to 
transmit U.S. citizenship can be constructively satisfied. See. e.g. Drozd v. INS, 155 F.3d 81 (2d 
Cir. 1998); Runnett v. Schultz, 901 F2d 782, 784 (9th Cir. 1990). 

III. CONCLUSION 

The Applicant provided insufficient evidence to establish that his father was a U.S. citizen. or that 
his father was physically present in the United States for 10 years prior to the Applicant's birth. at 
least five of which after his father turned 14 years of age. Accordingly, the Applicant has not 

4 



Matter of.J-W-B-

demonstrated that he acquired U.S. citizenship at birth through his father under former section 
30l(a)(7) ofthe Act. 

ORDER: The application is denied. 

Cite as Matter of J-W-B-, 10# 699378 (AAO Dec. 6, 2017) 


