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The Applicant, who was born to married parents in Mexico in 1994, seeks a Certificate of 
Citizenship indicating he acquired U.S. citizenship at birth from his father. See Immigration and 
Nationality Act (the Act) section 301 (g), 8 U.S.C. § 1401(g). An individual born outside the United 
States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. An individual who 
was born to married parents after November 14, 1986, must establish that one of the parents was a 
U.S. citizen, and that this parent was physically present in the United States for five years (with at 
least two years after the age of 14) before the individual's birth. 

The Director of the El Paso, Texas Field Office denied the application, concluding that the Applicant 
did not establish acquisition of U.S. citizenship because he did not provide sufficient evidence to 
show that his grandfather was born in the United States such that he could therefore transmit U.S. 
citizenship to the Applicant's father. 

On appeal, the Applicant submits additional evidence and asserts that he has demonstrated that his 
grandfather was a U.S. citizen who transmitted U.S. citizenship to his son, the Applicant's father, 
and that his father, in tum, satisfied the statutory requirements to confer U.S. citizenship to the 
Applicant. 

Upon de novo review, we will dismiss the appeal. The evidence is insufficient to establish that the 
Applicant was born to a U.S. citizen father. 

I. LAW 

The Applicant claims that he acquired U.S. citizenship at birth from his father who, according to the 
Applicant, acquired U.S. citizenship at birth from his father. To determine whether this claim is 
true, we must first ascertain which laws apply to the Applicant's and his father's citizenship. The 
applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. citizen is 
the statute that was in etlect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). 
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A. Law in Effect at the Time of the Applicant's Father's Birth 

The Applicant's father was born in Chihuahua, Mexico in 1972 to an unmarried Mexican 
citizen mother and a father (the Applicant's grandfather), who the Applicant claims was a U.S .-born 
citizen of the United States. The parents married in Texas in 1976. In 1972, former section 
301(a)(7) of the Act, 8 U.S.C. § 1401(a)(7). amended by Act of Oct. 10, 1978, Pub. L. No. 95-432, 
92 Stat. 1046, governed U.S. citizenship of children born abroad to one U.S. citizen and one foreign 
national parent. It provided that: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years .... 

A child who, like the Applicant's father, was born to unmarried parents, could acquire citizenship 
from the U.S. citizen father only if certain legitimation requirements set forth in section 309(a) of the 
Act, 8 U.S.C. § 1409(a), were also met. Prior to November 14, 1986, that section ("old'' section 
309(a)) required paternity of a child to be established by legitimation while the child was under the 
age of21 years. 1 The Act ofNovember 14, 1986, Pub. L. No. 99-653, 100 Stat. 3655, section 13(b). 
amended section 309(a) of the Act, applying the changed provisions to individuals who were not yet 
18 years of age on November 14, 1986, and whose paternity was not established by legitimation 
before that date. The amended section 309(a) ("new'' section 309(a)) states: 

The provisions ofparagraphs (c), (d), (e), and (g)2 of section 301 ... shall apply as of 
the date of birth to a person born out of wedlock if-

(1) a blood relationship between the person and the father is established by clear 
and convincing evidence, 

(2) the father had the nationality of the United States at the time of the person' s 
birth, 

(3) the father (unless deceased) has agreed in writing to provide financial support 
for the person until the person reaches the age of 18 years, and 

( 4) while the person is under the age of 18 years-

1 To meet the legitimation requirement of the pre-1986 section 309(a) of the Act, a child may be legitimated under the 
law of his or her own residence or the law of the parent ' s residence. See 12 USCIS Policy Manual H.2(8) 
https: //www.uscis .gov/policymanual. 
2 Former section 301 (a)(7) of the Act was re-designated as section 30 I (g) of the Act in 1978, but its substantive 
provisions did not change until 1986. 
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(A) the person is legitimated under the law of the person's residence 
or domicile, 

(B) the father acknowledges paternity of the person in writing under 
oath, or 

(C) the paternity of the person 1s established by adjudication of a 
competent court. 

B. Law in Effect at the Time of the Applicant ' s Birth 

The Applicant was born abroad to married parents in 1994. His mother was a citizen of 
Mexico at the time. The Applicant claims that his father acquired U.S. citizenship at the time of his 
birth in 1972, and was therefore a U.S. citizen. If the Applicant can establish that he was born to a 
U.S. citizen father, his citizenship claim will fall within the provisions of current section 30 I (g) of 
the Act, which provides that the following shall be nationals and citizens of the United States at 
birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of fourteen years .... 

Because the Applicant and his father were born abroad, they are presumed to be foreign nationals 
and the Applicant bears the burden of establishing his and his father ' s claims to U.S. citizenship by a 
preponderance of credible evidence. Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

Under the preponderance of the evidence standard, the Applicant must demonstrate that his and his 
father's citizenship claims are "probably true." Matter of Chawathe , 25 l&N Dec. 369, 376 (AAO 
201 0). We will examine each piece of evidence for relevance, probative value, and credibility, both 
individually and within the context of the totality of the evidence, to determine whether the facts to 
be proven are probably true. If the Applicant submits relevant, probative, and credible evidence that 
leads us to believe that either claim is "more likely than not" or "probably" true, he has satisfied the 
standard of proof. 

II. ANALYSIS 

The issues before us are whether the Applicant has established that his grandfather was a U.S. citi zen 
who transmitted U.S. citizenship to his father and, if so, whether his father satisfied the statutory 
requirements to confer U.S. citizenship to the Applicant. 
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The Director found that the evidence was insuflicient to support the Applicant's claim that his 
grandfather was born in the United States and that he was therefore able to transmit U.S. citizenship 
to the Applicant's father. On appeal, the Applicant submits his grandfather's U.S. baptismal 
certificate and avers that this new evidence, when considered with the previously-submitted otlicial 
Mexican documents referencing the grandfather's North American nationality, establishes that he 
was a citizen of the United States. The Applicant further states that his grandfather satisfied the 
statutory requirements to transfer U.S. citizenship to his son (the Applicant's father), who in turn 
transmitted U.S. citizenship to the Applicant. 

We have reviewed the entire record and find that the Applicant has demonstrated that his grandfather 
was a U.S. citizen. However, the evidence is insufficient to show that the grandfather satisfied the 
legitimation provisions of section 309(a) of the Act to transmit his U.S. citizenship to the 
Applicant's father. Accordingly, as the Applicant has not established his father is a U.S. citizen. he 
has not shown that he is eligible for acquisition of U.S. citizenship at birth under section 301 (g) of 
the Act. 

A. Grandfather's Citizenship 

The Applicant's claims that his grandfather was born in the United States in 1902, and the evidence 
is sufficient to demonstrate this claim is probably true. The grandfather's baptismal certificate3 

indicates that he was born in New Mexico in October 1902, and that he was baptized there a month 
later. This information is consistent with the grandfather's 1939 application for a social security 
number, where he represented that he was born in New Mexico, as well as his 1993 death certificate, 
where his place of birth is listed as New Mexico. We find that this evidence, when considered in the 
aggregate, demonstrates that the Applicant's grandfather "more likely than not" was born in the 
United States and was therefore a U.S. citizen. 

B. Father's Citizenship 

We next consider whether the Applicant's U.S. citizen grandfather satisfied the requirements of 
former section 301(a)(7) of the Act to transmit his citizenship to the Applicant's father. 

As stated above, because the Applicant's father was born out of wedlock, he may acquire U.S. 
citizenship from the Applicant's U.S. citizen grandfather only if he was legitimated by the 
grandfather pursuant to the "old" section 309(a) of the Act before November 14, 1986, or, in the 
alternative, if he satisfied the legitimation and other requirements of the "new'' section 309(a) of the 
Act before he was 18 years old. If the Applicant can demonstrate his father's legitimation by the 
Applicant's grandfather, the Apppicant must then establish that his grandfather was physically 

3 The Applicant has presented satisfactory evidence that the state of New Mexico, where his grandfather was born, did 
not began collecting vital records, such as births and deaths, until 1919, and that the grandfather's birth certificate was 
therefore unavailable. The regulations permit submission of secondary evidence, such as church records, under these 
circumstances. See 8 C.F.R. § 103.2(b)(2)(i). 
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present in the United States for 10 years, before the birth of the Applicant's father in 1972, with five 
of those years after the grandfather's 14th birthday in 1916. 

1. Establishment of Paternity by Legitimation Under the "Old" Section 309(a) of the Act 

The Applicant has not demonstrated that his father was legitimated in Mexico or in the United States 
before November 14, 1986. 

The evidence is insufficient to show that the Applicant's father's paternity was established by 
legitimation under Chihuahua law. According to the June 2012 advisory opinion from the Library of 
Congress (LOC 2012-008081)4

, under the Chihuahua Civil Code (Civil Code), as in effect prior to 
November 1986, legitimation of children born out of wedlock could be accomplished only by 
subsequent marriage of the parents, provided the parents acknowledged the children before, during, 
or after the marriage. 

The record includes a copy of the marriage certificate of the Applicant's grandparents, which shows 
that they were married in Texas in 1976 when the Applicant's father was four years old. While 
marriage of the parents is generally considered an act legitimating an out-of-wedlock child, the 
Applicant has not established that the grandparents' marriage in this case served to legitimate his 
father. Specifically, public records show that in 1924 the Applicant's grandfather married a woman 
in New Mexico who is not the Applicant's grandmother. Furthermore, the information on the 
grandfather's 1939 social security application and his 1993 death certificate indicated that he 
continued to be married to this woman until his death. Accordingly, as it appears that the 
grandfather was married to someone else at the time he married the Applicant's grandmother in 
1976, the marriage may not have been valid under Texas law.5 

Moreover, under the Chihuahua Civil Code marriage of the parents alone is insufficient to legitimate 
an out-of-wedlock child; the child must also be acknowledged before, during, or after the marriage. 
The purpose of acknowledgment is to establish filiation of the child, which can be accomplished, 
with respect to the father: in the birth certificate before the civil registry oflicial; in a special 
certificate before the civil registry official: by a notarized document; by a will; or by direct and 
express judicial confession. Here, the information on the birth certificate of the Applicant's father 
reflects that only his mother, the Applicant's grandmother, appeared before a Chihuahua civil 
registry official in July 1977 to report the birth. There is no evidence that the grandfather 
acknowledged the Applicant's father as his son before the civil registry official in the birth 
certificate. Moreover, the record does not include documents to show that the grandfather 

4 See Law Library of Congress Global Research Center: "Legitimation and Rights ofAcknowledged Children Born out of 
Wedlock in the State of Chihuahua, I 993- I 998 (and Currently), LL File No. 2012-008081 ,'' (discussing legitimation 
provisions of the 1974 Civil Code), available at https://www.justice.gov/sites/default/files/eoir/legacy/20 14/07/14/2012-
008081 %20MX%20RPT.pdf 
5 See Matter of Arenas, 15 I&N Dec. 174 (BIA 1975) (holding that under section 2.22 of the Texas Family Code a 
marriage is void if either party was married and the prior marriage is not dissolved). 
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acknowledged the Applicant's father through any other means provided for in the Chihuahua Civil 
Code. 

To give the Applicant an opportunity to address this information and to supplement the record, we 
issued a notice of intent to dismiss (NOlO). We explained in the NOlO that the evidence was 
insufficient to demonstrate that the paternity of Applicant's father was established through the 1976 
marriage of his parents, as it appeared the marriage was not valid under Texas law, and the record 
did not show that the grandfather acknowledged the Applicant's father as his child. In addition, we 
advised the Applicant that although "old'' section 309(a) of the Act allows legitimation to be 
established under the law of the child's or the parent's domicile, he had not submitted evidence to 
demonstrate that his father was legitimated under the law of the grandfather's residence. Lastly, we 
explained that the record also did not include sufficient documentation to show that the Applicant's 
father satisfied the legitimation and other conditions in the "new" section 309(a). 

In his response to the NOlO, the Applicant does not address the validity of his grandparents' 
marriage in Texas, nor does he claim or otTer evidence to show that his father's paternity was 
established by legitimation in Mexico or the United States prior to November 14. 1986. 
Accordingly, we find that the Applicant has not established that his father satisfied the legitimation 
requirements under the old section 309(a) of the Act. 

2. Legitimation and Other Requirements of the "New" Section 309(a) of the Act 

The Applicant claims, however, that the record demonstrates his father meets all of the conditions in 
the "new" section 309(a) of the Act. We find the evidence insufficient to support this claim. The 
record does not show that his father meets the provisions of sections 309(a)(l ), ( 4). and (3) of the 
Act, as required to acquire of U.S. citizenship at birth. 

a. Clear and Convincing Evidence of a Blood Relationship 

Generally, a preponderance of evidence standard of proof applies in citizenship proceedings. 
However section 309(a)(l) of the Act specifically requires that a blood relationship between the U.S. 
citizen father and his child be established by clear and convincing evidence. The clear and 
convincing standard of proof requires more than the preponderance of the evidence standard but less 
than the beyond a reasonable doubt standard. It is a degree of proof which will produce a firm belief 
or conviction. Matter of Patel, 19 I&N Dec. 774 (BIA 1988). The evidence the Applicant submits 
does not satisfy this standard. 

First, as stated above, the birth certificate of the Applicant's father reflects that the information about 
his paternity was provided solely by the Applicant's grandmother; there is no evidence that the 
Applicant's grandfather acknowledged paternity. The Applicant also submits a copy of his father's 
baptismal certificate. However, the certificate shows that only the grandmother's name was initially 
recorded on the certificate, and his father was identified as her "natural son:· The annotation on the 
certificate indicates that the name of his grandfather was added in or about 1989 based on the 
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information provided by his grandmother and recorded in his birth certificate. In addition, the 
Applicant provides a copy of his father's 1984-1988 school records, on which his grandfather is 
identified as one of the parents. But, again, it appears that this information was provided solely by 
the Applicant's grandmother, as the grandfather's address is listed as "unknown."6 Because the 
information about the Applicant's father'spaternity appears to be based solely on the grandmother's 
claims, we find it does not meet the "clear and convincing" standard. 

b. Acknowledgment of Paternity in Writing Under Oath 

Moreover, the Applicant has not shown that his father met one of the conditions concerning 
establishment of paternity set forth in section 309(a)(4) of the Act. In his response to our NOID, the 
Applicant states that the 1990 letter from the Social Security Administration addressed to his father 
proves that the grandfather acknowledged paternity in writing and under oath before the father was 
18 years old, as required under section 309(a)(4)(B) ofthe Act. He asserts that because his father 
was awarded retirement or disability benefits under the social security number associated with the 
grandfather, and the information on the Social Security Administration website indicates that only 
the workers may request those benefits on behalf of their children, the grandfather must have 
acknowledged paternity when he applied for those benefits for the Applicant's father. Moreover, the 
Applicant states, without referencing any specific evidence or legal provisions, that when a worker 
makes a claim for social security benefits, he or she must provide information under penalty of 
perjury, acknowledge that the information is true and correct, and sign multiple forms. He indicates 
that the grandfather therefore must have acknowledged paternity of the Applicant's father in writing 
and under oath before his father was 18 years old. 

However, the Applicant does not submit additional documents, such as a copy of the grandfather' s 
application for the social security benefits, or any related statements to show that he did in fact 
acknowledge paternity, and that the acknowledgment was in writing and under oath. Nor does he 
present evidence that recognition of eligibility to receive supplemental security income by the U.S. 
Government alone is sufficient to satisfy the "acknowledgement of paternity'' provision under 
section 309(a)(4)(B) of the Act. Absent such evidence, we tind that the award of social security 
benefits to the Applicant's father, without more, does not demonstrate that the grandfather 
acknowledged his paternity in writing and under oath before the Applicant's father turned 18 years 
of age. As the Applicant does not claim or offer evidence that his father was legitimated under the 
law of his domicile, or that his paternity was adjudicated by a competent court, we conclude that the 
Applicant has not established that his father satisfies one of the conditions set forth in section 
309(a)(4) ofthe Act. 

6 In addition, U.S. Citizenship and Immigration Services records show that when the Applicant's grandmother was 
apprehended by immigration officers at the Texas border in 1984, she claimed that her spouse. the Applicant ' s 
grandfather left her about five years before, and that she intended to petition a court to obtain child support from him. 
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c. Financial Support Agreement 

Lastly, the Applicant has not shown that his grandfather agreed in writing to provide financial 
support for his father until his 18th birthday and. thus, that his father met the condition in section 
309(a)(3) of the Act. 

The Applicant asserts that by including his children on his social security benefits claim, and by 
signing the required under penalty of perjury, his grandfather agreed to provide financially for his 
father. However, as discussed above, the Applicant does not submit evidence that his grandfather 
executed any written documents in connection with the social security benefits application, or that 
the award of such benefits is sufficient to establish sworn acknowledgment of paternity and a 
promise of financial support for the purposes of section 309(a) of the Act. The Applicant's 
unsupported statements are insufficient to demonstrate that his father met the financial support 
requirement. 

III. CONCLUSION 

In view of the above, we find that the Applicant has not established that his father satisfied the 
legitimation requirements under either "old" or "new" section 309(a) of the Act to acquire U.S. 
citizenship from the Applicant's U.S. citizen grandfather pursuant to former section 30l(a)(7) of the 
Act. Accordingly, we do not reach the issue of whether the Applicant's grandfather met the U.S. 
physical presence requirements for transmission of citizenship under that section. Furthermore. as 
the Applicant has not shown that he was born to a U.S. citizen father, and he is ineligible to acquire 
U.S. citizenship under section 301 (g) of the Act for this reason alone, we do not address whether he 
satisfied other conditions for acquisition of lJ .S. citizenship at birth under that section. The 
Applicant's application for a certificate of citizenship remains denied. 

ORDER: The appeal is dismissed. 

Cite as Matter ofG-S-H-, ID# 608714 (AAO Dec. 11, 2017) 


