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The Applicant, who was born out of wedlock in Mexico in 1968. seeks a Ce1iiiicate of Citizenship 
indicating he acquired U.S. citizenship at bi1ih from his father. S'ee Immigration and Nationality Act 
(the Act) section 301(a)(7). 8 U.S.C. § 1401(a)(7). amended hy Act of October 10. 1978. Pub. L. No. 
95-432. 92 Stat. 1046. An individual born outside the United States who acquired U.S. citizenship at 
birth. or who automatically derived U.S. citizenship after birth but before the age of 18. may apply to 
receive a Certificate of Citizenship. An individual who. like the Applicant. \Vas born to unman·ied 
parents between December 24. 1952. and November 14. 1986. and is claiming citizenship through a 
U.S. citizen father. must meet certain legitimation requirements and show that the father was physically 
present in the United States for 1 0 years (with at least five years occuning after the age of 14) before the 
individual's birth. 

The Director of the El Paso. Texas. Field Office denied the application concluding that the Applicant 
did not establish. as required. that his U.S. citizen father had sufficient physical presence in the 
United States to transmit citizenship. On appeaL we also found that the Applicant did not 
demonstrate his father satisfied the physical presence requirement. In addition. we determined the 
evidence insutlicient to show that the Applicant's paternity was established by legitimation. 
Although the Applicant argued that the 1 0-year physical presence requirement in former section 
30 I (a)(7) of the Act was unconstitutional. as applied to unmarried fathers. we explained that we 
lacked jurisdiction to consider the constitutionality of any provisions of the Act. 

On motion to reopen. the Applicant submits additional documents and . claims that he has 
demonstrated acquisition of citizenship at birth by a preponderance of the evidence. He states that 
he continues to search for direct proof of his father's presence in the United States from 1952 to 
1964. and requests more time to obtain and provide new evidence. As we have not received 
additional documentation or correspondence from the Applicant after he tiled the motion. we 
consider the record complete in this regard. 

The Applicant also rcne\vs his argument that the distinct physical presence requirements for 
transmission of citizenship by unmarried U.S. citizen mothers and fathers are unconstitutional and 
submits evidence that the U.S. Court of Appeals for the Fifth Circuit (fifth Circuit) granted a 
petition for review of a U.S. District Court decision in Ville~as-Sarahia r. Johnson. 123 F.Supp. 3d 
870 (W.D. Tex. Aug. 17. 2015). In Ville~as-Sarahia. the district court held. following the decision 
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of the U.S. Court of Appeals for the Second Circuit (Second Circuit) in Morales-Santana v. Lynch. 
804 F.3d 521 (2nd Cir. 2015). that the 1 0-year physical presence requirement imposed on unmarri ed 
fathers by former section 301(a)(7) of the Act violated the Fifth Amendment's equal protection 
guarantee, and that the remedy was to extend the one-year physical presence requirement applicable 
to unmarried citi zen mothers of foreign-born children under secti on 309(c) of the Act 
8 U.S.C. ~ 1409(c), to unmarried citizen fathers .1 He asks that the adjudicat ion of his citi zenship 
claim be delayed until the U.S. Court of Appea ls for the Fifth Circuit, in whose jurisdiction this case 
arises. decides the then-pending case. 

We will deny the motion. The Fifth Circuit has now ruled on the constitutional issue raised by the 
Applicant, and did not change the 1 0-year physical presence requirement under former section 
301(a)(7) applicabl e to the Applicant's citizenship claim. See Vil!egas-Sarahiu v. Sessions. 874 F.3d 
871 (5th Cir. 2017). As the Applicant has not submitted sufficient evidence to show that his U.S. 
citizen father met this requirement we find no basis for reopening of hi s citizenship proceedings. 

I. LAW 

The record ref1ects that the Applicant was born in 1968. in Mexico to a U.S. citizen father. 
born in 1948. and a Mexican citizen mother. His parents never married. The applicable law for 
transmitting citizenship to a child born abroad when one parent is a U.S. citizen is the statute that 
was in etTect at the time of the child's birth. See Chau v. Immigration and Naturalization S'e1Tice. 
247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and citation omitted). At the time 
of the Applicant's bi1ih. former section 301 (a)(7) of the Act provided. in relevant part that the 
following shall be citizens of the United States at bi1ih: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien. and the other a citizen of the United 
States who. prior to the birth of such person. was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years. at least five of which were after attaining the age of fourteen years .... 

A person who, like the Applicant was born out of wedlock may acquire U.S. citizenship from the 
father under that section only if he or she also sati s fi es the requirements of section 309(a) of the Act, 
8 U.S.C. ~ 1409(a). which pertain to paternity and legitimation. Prior to 1986. section 309(a) of the 
Act required paternity of a child to be established by legitimation under the law of either the father's 
or the child's domicile2 while the child was under the age of 21 years. The Act of November 14. 

1 The U.S. Government appea led the district court' s deci sion. and the respondent filed a petition for review seeki ng 
reversal of the Board of Immigration Appeals determination rejecting his U.S. citizenship claim. The Fifth Circuit 
granted motion to consolidate both actions in January 2016. 
2 To meet the legitimat ion requirement of the "o ld" section 309(a) of the Act, a child may be legitimated under the law of 
his or her own residence or the law of the parent' s residence. See 12 USC IS Policy Manual H.2(B), 
https:/ /www. usc is.gov /pol icymanual. 

2 



Matter of'R- V-CJ-

1986,3 amended section 309(a), applying the changed provisions to individuals who were not yet 18 
years of age on November 14, 1986, unless their paternity had been established by legitimation 
before that date. However, as the Applicant was over the age of 18 years in November 1986, he is 
subject to the ''old" section 309(a) of the Act which stated, in pmi, that the provisions of the fom1er 
section 30l(a)(7) ofthe Act: 

shall apply as of the date of birth to a child out-of-wedlock ... if the patemity of such 
child is established while such child is under the age of twenty-one years by 
legitimation. 

Because the Applicant was bom abroad. he is presumed to be a foreign national and bears the burden of 
establishing his claim to U.S. citizenship by a preponderance of credible evidence. S'ee Matter of 
Baires-Larios. 24 I&N Dec. 467. 468 (BIA 2008). 

II. ANALYSIS 

As stated above. to establish acquisition of U.S. citizenship at birth from his father. the Applicant 
must show that his father was a U.S. citizen who was physically present in the United States for at 
least 10 years before the Applicant's birth in 1968. and that five of those years were after the father's 
14th birthday in 1962. Furthermore. because he was born out of wedlock. the Applicant must also 
demonstrate that his paternity was established by legitimation before he turned 21 years old in 1989. 

The Applicant asserts on motion that he meets the requirements for acquisition of U.S. citizenship 
under two separate theories. First he claims that the preponderance of the evidence shows his father 
was physically present in the United States for at least 10 years before his birth. but that we did not 
give this evidence and supporting affidavits appropriate weight. Second. the Applicant renews his 
claim that the 1 0-year physical presence requirement is unconstitutional. and requests that his 
citizenship claim is adjudicated pursuant to the Fifth Circuit's then-forthcoming decision on the 
ISSUe. 

We have reviewed the record and find that the Applicant has not presented new facts or evidence 
sufficient to overcome our determination that his father did not satisfy the physical presence 
requirement under former section 30l(a)(7) of the Act. Furthermore. because the Fifth Circuit's 
holding in VWegas-Sarahia v. Sesshms, supra. does not change the l 0-year physical presence 
requirement we lind no basis for reopening andre-adjudication of the Applicant's citizenship claim. 
Lastly, the Applicant has not submitted new evidence that would cause us to reexamine our 
determination that his paternity was not established by legitimation prior to his 21st birthday. 

~Pub. L. No. 99-653. 100 Stat. 3655. 
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A. Constitutional Claim 

The Applicant reasserts on motion that gender-based distinctions between U.S. physical presence 
requirements for the U.S. citizen fathers and the U.S. citizen mothers of children born out of 
wedlock violate his equal protection rights. Specifically, under former section 30 I (a)(7) of the Act. 
an unmarried U.S. citizen father can confer citizenship to his child born abroad if he had been 
physically present in the United States for I 0 years prior to the child's birth. In contrast. under 
section 309(c) of the Act. an unmarried U.S. citizen mother must be physically present in the United 
States only for a period of one continuous year to convey citizenship to her child. The Applicant 
asserts that the distinction is unconstitutional and that the I 0-year U.S. physical presence 
requirement should not therefore be applied in his case. 

After the Applicant tiled the appeal. the Fifth Circuit decided this constitutional issue. ,)'ee VilleKas
Sarahia v. Sessions. supra. While the Fifth Circuit agreed that the distinct gender-based physical 
presence requirements tor transmission of U.S. citizenship violated equal protection guarantees of 
the U.S. Constitution, it found that the district court erred in extending the one-year exception 
provided in section 309(c) of the Act to unmarried U.S. citizen fathers. !d. at 882. The Fifth Circuit 
further held that the general physical presence rule in section 301 of the Act should apply to unwed 
U.S. citizen parents, regardless of sex, until Congress addresses the issue. !d. In reaching this 
conclusion, the Fifth Circuit recognized that the matter was controlled by the recent U.S. Supreme 
Court decision in Sessions v. Morales-Santana. 137 S.Ct. 1678, 1700 (2017). which held that 
different physical presence requirements for U.S. citizen fathers and mothers seeking to transmit 
U.S. citizenship to their non-marital children born abroad violated the equal protection clause of the 
U.S. Constitution. but declined to apply the shorter physical presence requirement in section 309( c) 
of the Act to unwed citizen fathers. The Court explained that doing so would nullify the general rule 
under former section 30 I (a)(7) of the Act. which requires both married parents and unmarried 
fathers to be physically present in the United States for I 0 years (or five years. under current section 
30l(g) of the Act. if the child was born after November 14. 19864

) before the child's birth to 
transmit U.S. citizenship to that child. Discussing this holding in VilleKas-Sarahia v. Sessions. 
supra. the Fifth Circuit emphasized that the Supreme Court did not rewrite the previous statutory 
regime or apply the five-year physical presence requirement of cuJTcnt section 301 (g) of the Act 
retroactively. and reiterated that the statutes in place of an individual's birth govern citizenship. 
Villegas-Sarabia v. Sessions. 874 F.3d at 883-84. 

Thus, pursuant to the Fifth Circuit's and the Supreme Courfs decisions, a U.S. citizen parent of a 
child who. like the Applicant was born prior to 1986, and whose citizenship claim is therefore 
subject to former section 301 (a)(7) of the Act, must still satisfy the 1 0-year U.S. physical presence 
requirement in order to transmit citizenship to that child. 

1 See section 3 of the Act of October I 0. 1978. supra (re-designating former section 30 I (a)(7) of the Act into section 
30 I (g) of the Act). and section 12 of the Act of November 14, 1986. supra (amending section 30 I (g) of the Act by 
reducing the physical presence requirement of the lJ .S. citizen parent to five years. with two years after the parent's 14th 
birthday). 
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B. Physical Presence 

In our previous decision. we explained that the evidence the Applicant submitted was insufficient to 
establish his father met the 1 0-year physical presence requirement. Specifically. this evidence 
demonstrated that the father was likely present in the United States for approximately six years 
before the Applicant's birth: three years as a child. and three years after he was 14 years old. 
Although the Applicant had previously submitted printouts from a genealogy resources website 
indicating the father· s name appeared in the 1950-1993 public records index. we concluded that the 
printouts alone did not establish whether those records pertained to the Applicanfs father and. if 
they pertained. they did not show when the father was actually present in the United States in the 43-
ycar period from 1950 to 1993. 

The Applicant asserts on motion that our conclusion was erroneous and that we did not consider 
evidence of his father's presence in the United States in 1949 and 1950. Contrary to the Applicant's 
assertion. however. our previous decision reflects that we reviewed birth. baptism. and death records 
he submitted and determined that they did establish his father was likely present in the United States 
from the time of his birth in 1948 through 1950. The Applicant further states that we did not accord 
proper weight to the atlidavits he submitted in support of his father's residence in the United States 
during the late 1950s and early 1960s. But. as the Applicant submitted only two attidavits from 
individuals who claimed they met his father in Mexico in or after 1967 and only heard that he had 
previously lived in the United States. we could not give those at1idavits substantial probative value. 
as they were not based on the atliants" personal knowledge of his t~1ther"s presence in the United 
States. 

The Applicant also argues that direct evidence is not required to prove physical presence. and that 
circumstantial evidence may be sufficient. He now submits two additional affidavits: from his 
father's half-sister. and from the federal public defender's office investigator who interviewed his 
father's grandson. 5 and claims that this new evidence demonstrates his father was likely present in 
the United States from 1952 until 1964. We tind the new affidavits insut1icient to support this 
claim. even when considered in the context of the previously submitted evidence. 

The father's half-sister. born in 1962 in Mexico. states she and the Applicant's father have the same 
mother. She claims she met the Applicant's father for the first time in 1970 (two years after the 
Applicant was born) when he came to visit her mother in Mexico and brought some money. 
including ·'American coins.'' She admits she does not know where the lather lived before that time. 
but claims she remembers her mother talking about how she wished her son, the Applicant's father. 
would come and visit her or write to her. The Applicant avers that those statements indicate his 
father did not visit his mother in Mexico between 1962 and 1970 and. thus. he was probably in the 

5 The relationship of this individual to the Applicant is not clear. The Applicant indicates in his briefthat the investigator 
interviewed the son of his father's older sister bom in the United States. However. according to the investigator. his 
interviewee stated he was the Applicant's father·~ grandson. 
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United States during this time period. We are not persuaded. As is the case with the previously 
submitted affidavits. the half-sister's statements are neither detailed nor based on her personal 
knowledge of the father"s presence in the United States. Moreover. the fact that the father may not 
have visited his mother in Mexico for a long period of time does not prove that he spent that time in 
the United States or that he was even absent from Mexico. Accordingly. we find that the half
sister's atlidavit. without more. merits little weight in establishing the father·s presence in the United 
States for the entire time period from 1962 until the Applicant's birth in 1968. Nevertheless. as we 
explained in our previous decision. the father's social security earning statement in the record. 
including his reported income from 1965 through 1968. supports a finding that he was physically 
present in the United States for three years. 

Similarly. we cannot give significant weight to the investigator·s statement. as it is not based on his 
personal knowledge, and the Applicant does not present independent evidence to corroborate it. 
According to the investigator. the father's grandson stated that his mother and the Applicant's father 
lived together in Texas in the 1960s. but they have not had contact since. The investigator states 
further he believes that. given more time. the Applicant's citizenship claim can be substantiated. 
However, the Applicant has not submitted additional evidence to support the investigator·s or the 
affiants' statements, and the evidence before us is sutlicient to show only that his father was in the 
United States for six years. Accordingly. we conclude that the two new affidavits do not overcome 
our previous finding that the Applicant had not established his father was likely present in the United 
States for 10 years before the Applicant's birth in 1968. 

C. Establishment of Paternity by Legitimation Before the Age of 21 

Moreover. we find that the Applicant has not submitted adequate evidence to show that his paternity 
was established by legitimation prior to his 21st birthday. as required under the .. old'" section 309( a) 
ofthe Act. 

In our appeal decision, we indicated that we were unable to determine whether the Applicant \vas 
legitimated in Mexico. because his birth certificate, unaccompanied by a certified English 
translation. and the letter from his step-brother were insufficient to establish he was legitimated 
under Mexican law. 

The Applicant now submits a translated birth certificate. and avers he was legitimated pursuant to 
the law of Chihuahua. Mexico. where he was born. The Applicant asserts. in the alternative. that the 
affidavits he previously provided establish he was legitimated pursuant to California law. where he 
claims his father resided. We find the evidence insufficient to shmv the Applicant was legitimated 
under the law of either his or his father's domicile. 

1. General Legitimation Requirements 

The Board of Immigration Appeals has interpreted the concept of legitimation in derivative 
citizenship and visa proceedings as turning on whether a child born out of wedlock is afforded all of 
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the same legal rights and obligations under the law of the child's country of birth as a child born in 
wedlock. See e.g Maller o(Reyes, 17 I&N Dec. 512,514 (BIA 1980) ("'Legitimation is the act of 
placing a child born out of wedlock in the same legal position as a child born in wedlock.''). ·rhus, 
to demonstrate that his paternity was established by legitimation as mandated in the old section 
309(a) of the Act the Applicant must show that before November 14. 1986. he was considered a 
legitimate child under either Chihuahua law, or under the law of his father's domicile in the United 
States. 

2. Legitimation Under Chihuahua Law 

The evidence is insufficient to demonstrate that the Applicant's paternity was established by 
legitimation under Chihuahua law. 

The Applicant's birth certificate shows he was born in Chihuahua in 
registered the birth before a civil registry official of that state a few 
ce11ificate lists the names of both the Applicant's mother and his father. 

1968 and his mother 
months later. The birth 

The Applicant states on motion that according to a March 2004 advisory opinion from the Library of 
Congress, referenced in one of our unpublished decisions,6 under the Chihuahua Civil Code ·'all 
children have equal rights regardless of whether they were born within a union not bound by 
marriage or within a marriage, but they must have ''their parentage established in order to have their 
rights implemented.'' The Applicant claims that because the Chihuahua Civil Code does not 
distinguish between children bom in- and out-of-wedlock, and his father's name was recorded on the 
bi11h ce11ificate, he was legitimated under Chihuahua law. In support of this claim, the Applicant 
references the precedent Fifth Circuit decision, fl·acheta v. Holder. 730 F.3d 419 (5th Cir. 2013), 
which held that a child's paternity was established by legitimation according to Tamaulipas law, as 
required by section 309(a) of the Act, when the father acknowledged the child in the birth certificate 
pursuant to the provisions of the Tamaulipas Civil Code. !d. at 427. However. the Applicant's 
reliance on the 2004 advisory opinion and the l!·acheta decision is misplaced. Specitically, the 2004 
advisory opinion discussed the filiation and legitimation provisions of the Chihuahua Civil Code. 
which went into effect in June 1989, two months afier the Applicant's 21st birthday. 7 Accordingly. 
this particular opinion is not applicable here, as the Chihuahua legitimation provisions discussed 
therein were not in effect during the relevant time period. Fm1hermore, because the issue in Jracheta 
was legitimation in Tamaulipas, the Fifth Circuit's holding in that case is not dispositive on the issue 
ofthe Applicant's legitimation in Chihuahua. 

To determine whether the Applicant was legitimated in Chihuahua. we look to the June 2012 
advisory opinion from the Library of Congress (LOC 2012-008081 ), which addresses the provisions 

r. LOC 2004-416, Parentage, Filiation. and Patemity Laws. 
7 

Codigo Civil de Chihuahua, originally published in Periodico Oficial of the State of Chihuahua, May 17, 1989. It came 
into force on June 6, 1989. See fn I , LOC 2004-416, supra. 
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of the 1974 Chihuahua Civil Codex in effect hefhre the Applicanfs 21st birthday. According to this 
opinion, the 1974 Code included separate chapters on legitimation and on acknowledgment of 
children born out of wedlock. Legitimation of children born out of wedlock was accomplished by 
subsequent marriage of the parents, if the parents acknowledged the children before. during. or after 
the marriage. The purpose of acknowledgment was to establish filiation of the child. which could be 
done, with respect to the father: 

• In the birth certificate before the Civil Registry official; 
• In a special certificate before the Civil Registry official; 
• By a notarized document 
• By a will; 
• By direct and express judicial confession. 

Thus. according to the Library of Congress opinion. prior to June 1989 legitimation in Chihuahua 
required both marriage of the parents and acknowledgment of the child. Here. the record reflects 
that the Applicanfs parents did not marry each other. Moreover, the evidence is insufficient to 
establish that the Applicanfs father acknowledged him in accordance with the provisions of the 
Chihuahua Civil Code. As stated above. one of the ways in which the father could acknowledge an 
out-of-wedlock child was in the child's birth certificate before a civil registry officer. However. the 
information on the Applicant's birth certificate indicates that only his mother appeared before a civil 
registry officer to report the birth. and that she alone provided the father· s information; the fact that 
the father's name appears on the birth certificate is not enough to show that the father acknowledged 
the Applicant as his child in accordance with Chihuahua law. As the Applicant has not provided 
evidence to show his father acknowledged him through other means listed in the Chihuahua Civil 
Code, we find he has not demonstrated his paternity was established by legitimation under 
Chihuahua law before he was 21 years old. 

3. Legitimation Under California Law 

The Applicant asserts. in the alternative, that he was legitimated pursuant to California law. which 
provides that a child is legitimated when ""the presumed parent receives the child into his or her 
home and openly holds out the child as his or her natural child."'9 He claims that because under 
California law the father receives the child into his family when he temporarily resides with the 
mother and child. even for a very brief period, 10 and the affidavits in the record confirm his father 
resided in California with his mother, he was legitimated by his father in California. We find the 
evidence insufficient to support this claim. Specifically. the aflidavits in the record do not establish 

s Civil Code of the State of Chihuahua, as amended on March 23. 1974, available at http:ilwww.congrcsochihuahua. 
gob.mx/bibl ioteca/codigos/arch ivosC odigos/ 15. pdf. 
9 

The Applicant references section 4(a)(4) of the 1973 Uniform Parentage Act and section 76ll(d) ofthc California 
Familv Code. 
10 In r~ Richard M .. 14 Cal. 3d 783, 794-96 ( 1975). 
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the Applicant's father resided in California with the Applicant and his mother at any time during the 
relevant time period prior to the Applicant's 21st birthday. 

The Applicant relies on the statements contained in the affidavits executed by his step-brother, his 
mother's sister-in-law, and her daughter to show his parents resided together in California. The 
sister-in-law and her daughter indicate generally that approximately one month after the Applicant 
was born, his parents traveled to California to work in the fields. and they did not return to Mexico 
until over a year later. The Applicant's step-brother, in turn, states he knows the Applicant's father 
lived in California, because he traveled there with him in search of a job. He claims he 
remembers that the Applicant's mother and the children also lived and worked in at the 
time. The record includes a copy of an envelope, dated in November 1968, with the father's return 
address in However, the envelope is addressed to the Applicant's mother in 
Chihuahua, Mexico, which indicates that at least at that time, she did not live in California with the 
Applicant's father. In addition, the information on the Applicant's birth certificate indicates his 
mother was in Chihuahua in September 1968, when she registered his birth there. This evidence 
conflicts with the affiants ' statements that both of the Applicant's parents lived in California for over 
a year after his birth in 1968. Moreover, the statutory provisions the Applicant references 
indicate that a child of unmarried parents must actually reside with the father in order to be 
legitimated under California law. Here, contrary to the step-brother's statement the Applicant has 
not claimed or submitted evidence that either he or any of his siblings resided in California with his 
father at any time. Accordingly, we tind the aftidavits, without more. are insufficient to show that 
the Applicant's paternity was established under California law before he was 21 years old. 

Because the Applicant has not demonstrated that his paternity was established by legitimation under 
the laws of his or his father's residence as required under "old .. section 309(a) of the Act. he has not 
established eligibility for acquisition of citizenship from his father pursuant to the provisions of 
former section 30 l (a)(7)of the Act. Furthermore. as discussed above, the evidence is also 
insufficient to demonstrate that the Applicant's father was physically present in the United States for 
10 years prior to his birth as required under former section 301 (a)(7) of the Act. 

III. CONCLUSION 

Based on the foregoing, we do not disturb our previous determination that the Applicant did not 
establish he derived U.S. citizenship from his father and that he is. theref()re. ineligible for a 
Certificate of Citizenship. 

ORDER: The motion to reopen is denied. 

Cite as Matter ofR-V-G-, ID# 114394 (AAO Dec. 20, 2017) 
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