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The Applicant who was born in 1973 in Mexico, seeks a Cetiificate of Citizenship indicating he 
acquired U.S. citizenship from his mother. ,','ee Immigration and Nationality Act section 309(c), 
8 U.S.C. § 1409(c). An individual born outside the United States who acquired U.S. citizenship at birth. 
or who automatically derived U.S. citizenship after birth but bet(xe the age of 18, may apply to receive 
a Certificate of Citizenship. For an individual claiming to acquire citizenship at birth and who was born 
after December 23, 1952, to an unmanied U.S. citizen mother. the mother must have been physically 
present in the United States for one continuous year before the individual's birth. 1 

The Director of the Harlingen, Texas, Field Office denied the application. concluding the Applicant 
provided insuflicient evidence to demonstrate that his U.S. citizen mother was physically present in 
the United States for one continuous year prior to his birth. as required under section 309(c) of the 
Act. We dismissed a subsequent appeal. 

The matter is now before us on a motion to reopen and reconsider. On motion. the Applicant 
submits additional evidence regarding his mother's physical presence in the United States, and 
contends that the Director did not properly weigh the evidence previously submitted in support of 
the claimed physical presence. 

The motions will be denied. 

1 
The U.S. Supreme Court recently held that the different U.S. phy~ical presence requirements for unwed mothers in 

section 309( c) of the Act (continuous period of one year). and unwed fathers in former section 30 I (a)( 7) of the Act 
8 U.S.C. § 1401(a)(7) and current section 301(g) of the Act (10 or 5 years. respectively) violate the equal protection 
provisions of the Fifth Amendment. Sessions r. Momles-S'antana. 13 7 S. Ct. 1678. 170 I (20 17). Nevet1heless. the 
Court declined to apply the section 309( c) continuous period of one year physical presence requirement to the child of an 
unwed U.S. citizen father. stating instead that "'[g]oing forward, Congress may address the issue and settle on a uniform 
prescription that neither favors nor disadvantages any person on the basis of gender," and that in the interim the longer 
physical presence requirement should also apply, prospectively. to children born to unwed U.S. citizen mothers. !d. ~As 
of thi~ date, Conwess has not settled the issue. However, because we find in this case that the Applicant has not 
establtshed that hts mother was physically present in the United States for a continuous period of one vear, ,'-,'essions \'. 
Morales-Santana does not impact the outcome in this matter. · 
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I. LAW 

The record reflects that the Applicant was born in Mexico on 1973. to parents who 
subsequently married in 1975. The record indicates his mother is a U.S. citizen by birth. His father 
was a foreign national. The Applicant seeks a Certificate of Citizenship indicating that he acquired 
U.S. citizenship at birth from his mother. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau \'. lmmiwation and 
Naturalization Service, 247 F.3d 1026. 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). Based on his year of birth. the Applicant's citizenship claim falls within the 
provisions of section 309(c) of the Act, which provides, in pertinent part: 

[A] person born after December 23. 1952. outside the United States and out of 
wedlock shall be held to have acquired at birth the nationality status of his mother. if 
the mother had the nationality of the United States at the time of such person's birth. 
and if the mother had previously been physically present in the United States or one 
of its outlying possessions for a continuous period of one year. 

Because the Applicant was born abroad. he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. S'ee Afalfer of 
Baires-Larios. 24 I&N Dec. 467. 468 (BIA 2008). The ··preponderance of the evidence .. standard 
requires that the record demonstrate that the Applicant's claim is ''probably true ... based on the 
specific facts of his case. See lvfatler of C!unmthe, 25 I&N Dec. 369. 376 (AAO 201 0) (citing 
1'vfatter olE-M-. 20 I&N Dec. 77. 79-80 ( Comm · r. 1989 )). 

II. ANALYSIS 

The primary issue in this case is whether the Applicant has provided sufficient evidence to establish 
that prior to his birth on 1973, his U.S. citizen mother was physically present in the United 
States for a continuous period of one year. as required under former section 309( c) of the Act. 

The Applicant contends his mother had the required physical presence in the United States to 
transmit U.S. citizenship. In support, he submits affidavits from his mother and his mother's sister
in-law, and documentary evidence, including the 1950 certificates of birth and baptism of his 
mother, photographs, an undated copy of his maternal grandfather" s social security card. and a 1998 
social security statement for his mother showing income in the United States between 1971 and 
1998. 

On motion, the Applicant claims that his mother resided in the United States for five vears from her 
birth in 1950 to her departure in 1955. that she was also continuously present in the- United States 
from 1962 to 1964, and hom 1971 until 1973. The Applicant states that during the processing of 
application, his mother appeared in person and testified under oath regarding the time she lived in 
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the United States. The Applicant contends that this testimony, the documentary evidence, and 
corroborating evidence in the form of affidavits, establishes that his mother met the physical 
presence requirements of section 309(c) of the Act by a preponderance of the evidence. 

The record also includes an N-600, Application for Ce11ificate of Citizenship, which the Applicant 
filed in 1978, wherein he claims his mother resided in the United States from 1964 to 1965. and from 
1975 onwards? 

Upon review, we find that the Applicant provided insufficient evidence to demonstrate that his 
mother was physically present in the United States for a continuous period of one year prior to his 
birth in 1973. 

A. Mother's Physical Presence in the United States from 1950 to 1955 

The birth certificate of the Applicanfs mother re1lects she was born, and therefore, present in the 
United States, on 1950. Her baptismal certificate shows she also physically present in 
the United States on February 19, 1950, thus establishing physical presence of nearly one month in 
1950. 

The Applicant has submitted two photographs, but neither helps him meet physical presence 
requirements. One photograph purportedly shows the Applicant's mother with her mother and a 
sibling. While a date written on the reverse side of this photograph indicates it \Vas taken in 1951, 
there is no evidence indicating that the photograph was taken in the United States. The other 
photograph, purportedly of the Applicant's maternal grandfather, has notations indicating it was 
taken in 1948 in Texas. Even if we were to accept that the photograph shows the grandfather 
was present in the United States in 1948, it does not establish that the Applicant's mother. who was 
born two years later, was physically present after her birth. Thus, neither photograph establishes that 

2 
The Assistant District Director of the Immigration and Naturalization Service District Office. San Antonio. Texas. 

rejected the Applicant's 1978 citizenship application, indicating the Applicant's mother was not physically present in the 
United States for the required period of time. The Director determined that the Applicant's parents were married in a 
religious ceremony in Mexico in 1965, and therefore, under section 301 (a)(7) of the Act, 8 U .S.C. ~ 140 I (a)(7). amended 
hv Act ofOctober 10, 1978, Pub. L. No. 95-432,92 Stat. 1046, the Applicant's mother was required to be physically present 
in the United States for 10 years (with at least 5 years occurring after the age of 14) before the individual's birth. As we find 
the Applicant did not establish that his mother was physically present in the United States for one continuous year. as required 
under section 309(c) of the Act. we need not make a determination whether the Applicant's parent's marriage in the 1965 
religious ceremony constitutes a legal marriage requiring adjudication under the more stringent I 0-year physical presence 
requirement under fom1er section 301 (a)(7) of the Act. 

In addition, pursuant to the regulation at 8 C. F.R. ~ 341.5( e), after an application for a Certificate of Citizenship has been 
denied and the appeal time has run, a second application submitted by the same individual must be rejected and the 
applicant must be instructed to file a motion to reopen or a motion to reconsider the denial of the first application. While 
the Applicant's second citizenship application, tiled in 2016. may have been improperly accepted and processed, this 
procedural error does not affect our adjudication on this motion. 
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the Applicant's mother was physically present in the United States when they were purported ly 
taken. 

The Applicant also submitted a social security card for his maternal grandfather. However, as there 
is no issuance date on the card, and it does not retl ect that the grandfather and his family were in the 
United States, it also does not support to the Applicant's mother 's physical presence claims. 

The Applicant submitted two affidavits filed by hi s mother, in which hi s mother claims she resided 
in Texas from her birth in 1950, until she was five years old. In ascertaining the evidentiary weight 
of affidavits. we must determine whether the statement is plausible, credible, and consistent both 
internally and with the other evidence of record . See A1atter of"E-M-, 20 I&N Dec. 77 (Comm·r. 
1989). Other than the 1950 birth and baptismal certificates of the Applicant's mother. there is no 
documentary evidence to corroborate that she continuously resided in the United States for one or 
more years between 1950 and 1955. Moreover, her contention is contradicted by the information on 
the Applicant's 1978 citizenship application. which reflects his mother only resided in the United 
States during the years 1964 to 1965, prior to hi s birth. 

The Applicant must resol ve this inconsistency in the record with independent, objective evidence 
pointing to where the truth lies. Matter qlHo, 19 l&N Dec. 582, 591-92 (BIA 1988). Without this 
resolution, we cannot find he has shown his mother was physically present in the United States for 
the five years she claims. Thus, for this time period the Applicant has submitted sutticient evidence 
to show that his mother was physically present in the United States for approximately one month, 
between her bi11h and her baptism, but not for a continuous period of one year. 

B. Mother's Physical Presence in the United States from 1962 to 1964 

The Applicant's mother states in her 2015 and 2017 at1idavits that between 1962 and 1964 she lived 
on a ranch in New Mexico with the daughter of her cousin's father. The Applicant does not provide 
any documentary evidence in support of thi s claim. In addition, thi s claim is contradicted by the 
information on the Applicant's 1978 citizenship app lication. which reflects hi s mother only resided 
in the United States during the years 1964 to 1965, prior to his birth. Again. given this unreso lved 
inconsistency, as well as the lack of corroborating evidence, we cannot find the Applicant has 
demonstrated his mother was physically present in the United States for thi s claimed time period. 

C. Mother's Physical Presence in the United States from 1971 to 1973 

The Applicant lastly claims his mother was continuously present in the United States from 1971 
until 1973. 

The Applicant's mother states in her 2015 and 20 17 affidavits that she began living with her husband 
in a common law relationship in Mexico in 1965, and had children born in Mexico in 1966, 1970. 
and 1971. She asserts that she went to li ve in Texas with her sister-in-law in October 1971. and 
returned to Mexico to give birth to the App licant in 1973 . The Applicant submits an 
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affidavit from his mother's sister-in-law, in which she states that the Applicant's mother lived at her 
home in Texas from October 1971 until 1973. and that she helped the Applicant's mother 
find jobs in house maintenance, ironing, and babysitting. The affidavits do not provide fl.niher 
details regarding the physical presence of the Applicant's mother in the United States during this 
timeframe. 

The Applicant submitted a copy of his mother's 1998 social security statement. which shows she 
earned $213.00 in 1971. and $78.00 in 1972. The statement shows no income in 1973. While the 
mother's social security earnings statement indicates she was working in the United States between 
1971 and 1972, given the amount of earnings it is insufficient to establish his mother was actually 
physically present in the United States for a continuous period of one year during that time frame. 

III. CONCLUSION 

Here. the Applicant has established that his mother was physically present at the time of her birth 
and baptism. in and February of 1950. Given the unresolved inconsistencies between 
assertions in the Applicant's 1978 citizenship application and his mother's 2015 and 2017 affidavits. 
he has not shown she was continuously present for the claimed 1962 to 1964 time period. The 
record ref1ects that she was present in the United States for part of the time during the years 1971 
and 1972, as indicated on the social security statement. but it does not show continuous physical 
presence for that claimed time period. Thus. while the record contains some evidence that the 
Applicant's mother was physically present in the United States at certain periods of time. it is 
insufficient to show that she was physically present in the United States for a period of one 
continuous year before the Applicant's birth in 1973. Accordingly, he has not demonstrated that he 
acquired U.S. citizenship at birth through his U.S. citizen mother under section 309(c) ofthe Act. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter o/F-M-. ID# 736139 (AAO Dec. 22, 20 17) 


