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APPEAL OF WASHINGTON FIELD OFFICE DECISION 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: FEB. 17, 2017 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in China, seeks a Certificate of Citizenship indicating that she derived 
U.S. citizenship from her adoptive U.S. citizen mother. See Immigration and Nationality Act (the 
Act) § 320, 8 U.S.C. § 1431. An individual born outside the United States, who automatically 
derived U.S. citizenship after birth but before the age of 18, may apply to receive a Certificate of 
Citizenship. Generally, for an individual claiming automatic U.S. citizenship after birth and who 
was born after February 27, 1983, the individual must have at least one U.S. citizen parent and be 
residing in that parent' s custody in the United States as a lawful permanent resident before 18 years 
of age. See section 3 20 of the Act. 

The Washington Field Office Director, Fairfax, Virginia, denied the application because the 
Applicant did not attend an oath ceremony and take an oath of allegiance. 

The matter is now before us on appeal. In the appeal, the Applicant claims that she meets the 
requirements for derivative citizenship. ·She states that she was unable to attend an oath ceremony 
due to her mother' s illness, and she indicates that, in any event, she is not required to take an oath of 
allegiance in order to obtain her Certificate of Citizenship. 

Upon de novo review, we will remand the matter to the Director for further proceedings consistent 
with our opinion. 

I. LAW 

The record reflects that the Applicant was born in China in She was adopted in China by 
her native-born U.S. citizen mother in 1997. A Petition to Classify Orphan as an Immediate 
Relative (Form 1-600) was approved for the Applicant, and she was admitted into the United States 
with an IR-3 immigrant visa on May 31, 1997.1 

1 An IR-3 visa is issued to a child who is coming to the United States after a full and final adoption has been completed 
abroad. A child admitted with an IR-3 visa receives lawful permanent resident status after admission to the United 
States. See https://www.uscis.gov/adoption. 
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To assess the Applicant's eligibility for a Certificate of Citizenship, we first need to determine what 
law applies. For derivative citizenship purposes, we apply "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Applicant was admitted into the United States as a lawful permanent resident in May 
1997, when she was old. Section 320 of the Act, as amended by the Child Citizenship Act of 
2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA), which was in effect when the Applicant was 
admitted into the country therefore applies to her citizenship claim. 

Section 320 ofthe Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of · 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

(b) Subsection (a) shall apply to a child adopted by a United States citizen parent 
if the child satisfies the requirements applicable to adopted children under 
section lOl(B)(l). 

Because the Applicant was adopted by a U.S. citizen, she falls under the provisions of section 320(b) 
of the Act. Therefore, the Applicant must first establish that she meets the requirements applicable 
to adopted children under section 1 01 (b )(1) of the Act. Section 1 01 (b )(1) of the Act has three 
subsections at (E), (F), and (G). Section 101(b)(l)(F) of the Act applies to adopted orphans and 
provides in pertinent part that the term "child" means an unmarried person under 21 years of age 
who is-

(i) a child, under the age of sixteen at the time a petition is filed in his behalf to 
accord a classification as an immediate relative under section 20l(b) of this title, who 
is an orpha_n because of the death or disappearance of, abandonment or desertion by, 
or separation or loss from, both parents ... or for whom the sole or surviving parent 
is incapable of providing the proper care and has in writing irrevocably released the 
child for emigration and adoption; who has been adopted abroad by a United States 
citizen and spouse jointly .... 

Department of Homeland Security regulations define the term " legal custody" as "refer[ ring] to the 
responsibility for and authority over a child." 8 C.F.R. § 320.1. In pertinent part, the regulations 
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also establish the following circumstances under which U.S. Citizenship and Immigration Services 
"will presume that a U.S. citizen parent has legal custody of a child, and will recognize that U.S. 
citizen parent as having lawful authority over the child, absent evidence to the contrary": 

(2) In the case of an adopted child, a determination that a U.S. citizen parent has legal 
custody will be based on the existence of a final adoption decree. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The issues in this case are: 1) whether the Applicant was required to take an oath of allegiance in 
order to obtain a Certificate of Citizenship under section 320 of the Act, and if not, 2) whether she 
has established that she met the conditions to derive citizenship through her adoptive mother under 
section 320 ofthe Act. 

The Applicant contends that she is not required to take an oath of allegiance in order to obtain her 
Certificate of Citizenship, and that she meets the requirements for derivative citizenship under 
section 320 of the Act. In support, the record contains the Applicant's birth certificate, her 1997 
Chinese, adoption decree, evidence that she was classified as an orphan and admitted into the United 
States as an immediate relative at the age of a 1998 Massachusetts certificate of adoption, proof of 
her adoptive mother's birth in the United States, and a copy of the Applicant's U.S. passport. The 
entire record has been considered. 

Upon review, we find first there is no oath of allegiance requirement under section 320 ofthe Act.2 

We also find that the evidence in the record sufficiently demonstrates that, prior to the Applicant's 
18th birthday, she met the definition of "child" set forth in section lOl(b)(l)(F)(i) of the Act; she 
was admitted into the country as a lawful permanent resident; her adoptive mother was a U.S. 
citizen; and her mother had legal custody over the Applicant. The record does not, however, contain 
any evidence showing that subsequent to the Applicant's admission into the United States and prior 
to her 18th birthday, she resided in her adoptive mother's physical custody. 

A. Child, Age, Citizen Parent, Lawful Permanent Resident, and Legal Custody Requirements of 
Section 320 of the Act 

The Applicant has established that prior to her 18th birthday, she met the definition of a "child" set 
forth in section 1 01 (b)( 1 )(F)(i) of the Act, and that she satisfied several of the requirements 

2 Neither the statute nor the regulations state that an individual must take an oath of allegiance in order to derive 
citizenship under section 320 of the Act. 
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contained in section 320 of the Act. Specifically, the record contains the Applicant's Form 1-600, 
approved in May 1997, when the Applicant was classifying her as a "child" under section 
101 (b)( 1 )(F)(i) of the Act. 3 The Applicant therefore met the adoption-related requirements set forth 
in section 320(b) of the Act. The Applicant also satisfied the U.S. citizen parent condition contained 
in section 320(a)(l) of the Act, in that birth certificate evidence in the ~ecord demonstrates her 
adoptive mother was born in Kentucky in Final adoption decree evidence shows further that 
the Applicant was adopted by her mother, and demonstrates that her mother gained legal custody 
over the Applicant when she was old, as required, in part, under section 320(a)(3) of the Act. 
See also 8 C.F.R. § 320.1(2). The record also reflects that the Applicant met part of the section 
320(a)(3) of the Act requirement pertaining to lawful permanent residence, as she was admitted into 
the United States as a lawful permanent resident in May 1997, when she was old. 

B. Residence in the United ·States in the Physical Custody of the U.S. Citizen Parent 

To be eligible for derivative citizenship under section )20(a) of the Act, the Applicant must also 
demonstrate that subsequent to her admission into the country as a lawful permanent resident and 
prior to her 18th birthday, she resided in the United States in her adoptive mother's physical custody. 
While undefined in the statute and regulations, longstanding case law defines the term "physical 
custody" in derivative citizenship proceedings as "actual uncontested custody" and thus interpreted 
to mean actual residence with the parent. See Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950); Bagot 
v. Ashcroft, 398 F.3d 252, 267 (3rd Cir. 2005). Under section 10l(a)(33) of the Act, 8 U.S.C. 
§ 110l(a)(33), "[t]he term 'residence' means the place of general abode; the place of general abode 
of a person means his principal, actual dwelling place in fact, without regard to intent."· 

' 
Here, the record contains no evidence to demonstrate physical custody through actual residence with 
her U.S. citizen mother. The Applicant has therefore not yet shown she satisfied the physical 
custody requirements of section 320(a)(3) of the Act. Nevertheless, because the Applicant was not 
provided with prior notice of the above-discussed deficiency in her case, the matter will be remanded 
to the Director to allow the Applicant an opportunity, if she so chooses, to submit evidence showing 
that she resided in the United States in her mother's physical custody sometime after admission into 
the United States as a lawful permanent resident and prior to turning 18. The Director shall then 
issue a new decision. 

3 The Form 1-600 is used to petition for classification of an orphan not habitually residing in a country that is party to the 
Hague Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption (May 29, 1993) 
(Hague Convention). See https://www.uscis.gov. An orphan from a non-Hague Convention country, who is under the 
age of 16 at the time of filing and adopted abroad by an eligible U.S. citizen may be classified as a child under section 
IOJ(b)(I)(F)(i) ofthe Act. China was not a party to the Hague Convention when the Applicant's Form 1-600 was filed or 
at the time of the Applicant's adoption. See https: //travel.state.gov. The Form i-600 was approved, as the Applicant 
showed she satisfied one of the section IOI(b)(I)(F)(i) of the Act conditions- namely, that she is an orphan based on the 
abandonment of both parents .. 
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III. CONCLUSION 

As always in these proceedings, the Applicant has the burden of establishing her eligibility for a 
Certificate of Citizenship. 8 C.F.R. § 341.2(c). Here, although the Applicant has overcome the 
Director's ground of denial, she must still demonstrate she meets the physical custody requirements 
in section 320 of the Act. 

ORDER: The decision of the Washington Field Office Director, Fairfax, Virginia, is 
withdrawn. The matter is remanded to the Washington Field Office Director, Fairfax, 
Virginia, for further proceedings consistent with the foregoing opinion and for the 
entry of a new decision. 

Cite as Matter of E-Q-P-, ID# 60975 (AAO Feb. 17, 2017) 
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