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The Applicant, a native and citizen of the Dominican Republic, seeks a Certificate of Citizenship. 
See Immigration and Nationality Act (the Act) sections 301(g), 309(a), 8 U.S.C. §§ 1401(g), 1409(a), 
amended by Act of November 14, 1986, Pub. L. 99-653, 100 Stat. 3655, and section 320, 8 U.S.C. 
§ 1431. An individual born outside the United States who acquired U.S. citizenship at birth, or who 
automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive a 
Certificate of Citizenship. For an individual claiming to be a U.S. citizen at birth, and who was born to 
unmarried parents on or after November 14, 1986, and is claiming citizenship through a U.S. citizen 
father, the father must have been physically present in the United States for 5 years (2 of which 
occurred after the age of 14) before the individual's birth, and the individual must also satisfy 
legitimation requirements. In the alternative, for an individual claiming U.S. citizenship afier birth 
who was born after February 27, 1983, the individual must have at least one U.S. citizen parent and 
be residing in that parent's custody in the United States as a lawful permanent resident before 18 
years of age. 

The District Director, New York, New York, denied the application. The Director concluded the 
Applicant did not establish that he was residing in the custody of his U.S. citizen father, as required 
under section 320 of the Act, nor did the Applicant show that his U.S. citizen father met the physical 
presence requirements of section 301 (g) of the Act. In addition, the Director determined the 
Applicant did not qualify for a Certificate of Citizenship under any other section of the law. 

The matter is now before us on appeal. On appeal, the Applicant contends his U.S. citizen father did 
meet the physical presence requirements of section 301 (g) of the Act, and submits a copy of his 
father's social security statement showing earnings in the United States from 1975 to 2012. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking a Certificate of Citizenship indicating he acquired U.S. citizenship at birth 
from his U.S. citizen father. The applicable law for transmitting citizenship to a child born abroad 
when one parent is a U.S. citizen is the statute that was in effect at the time of the child's birth. See 
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Chau v. Immigration and Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal 
quotation marks and citation omitted). The record reflects that the Applicant was born on 
1995, in the Dominican Republic to unmarried parents, a U.S. citizen father and a foreign national 
mother. Accordingly, his citizenship claim falls within the provisions of section 301 of the Act, 
which provides, in pertinent part: 

The following shall be natio':lals and citizens of the United States at birth : 

(g) a person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of fourteen years 

Because the Applicant · was born out of wedlock, he must also satisfy the requirements of section 
309(a) of the Act, which pertain to legitimation. Section 309(a) of the Act states, in relevant part: 

The provisions of paragraphs (c), (d), (e), and (g) of section 30 1 ... shall apply as of the 
date of birth to a person born out of wedlock if-

(1) a blood relationship between the person a~d the father is established by clear and 
convincing evidence, 

(2) the father had the nationality of the United States at the time of the person's 
birth, 

0 

(3) the father (unless deceased) has agreed in writing to provide financial support for 
the person until the person reaches the age of 18 years, and 

( 4) while the person is under the age of 18 years-

(A) the person is legitimated under the law of the person' s residence or domicile, 

(B) the father acknowledges paternity of the person in writing under oath, or 

(C) the paternity of the person is established by adjudication of a competent 
court. 

The Director also evaluated whether the Applicant derived citizenship after birth, and found that the 
Applicant was ineligible to do so under section 320 of the Act. The applicable law for derivative 
citizenship purposes is "the law in effect at the time the critical events giving rise to eligibility 
occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). In the present matter, 
the Applicant was born in 1995,- and he was admitted to the United States for lawful permanent 
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residence in 2003. Accordingly, Section 320 of the Act, as amended by the Child Citizenship Act of 
2000, Pub. L. No. 106-395, 114 Stat. 163 t' (CCA), which was in effect on November 5, 2003, 
applies to a derivative citizenship analysis in his case. 

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all ofthe following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
\vhether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be an alien and bears the burden of 
establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter qf 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The Applicant has established that his father is a U.S. citizen by submitting a copy of his birth 
certificate and a copy of his father's Certificate of Naturalization. The main issues on appeal are 
\Vhether the Applicant has demonstrated that he either acquired the U.S. citizenship from his father 
at birth under sections 30l(g) and 309(a) of the Act, or that he derived U.S. citizenship after birth 
pursuant to section 320 of the Act. 

In analyzing this case under section 301(g) of the Act, the first issue is whether the Applicant has 
shown that his U.S. citizen father was physically present in the United States for a period or periods 
totaling not less than 5 years prior to the Applicant's birth, at least 2 of which were after his father 
attained the age of 14 years. Secondly, as the Applicant was born out of wedlock, the Applicant 
must also show that he meets the requirements of section 309(a) of the Act. We find the evidence 
presented doe~ not establish that the Applicant's U.S. citizen father met physical presence 
requirements, nor does the Applicant show that his father agreed in writing to provide financial 
support for him prior to his 18th birthday under section 3 09( a)(3) of the Act. 

To derive citizenship after birth under section 320 of the Act, the record reflects the father became a 
naturalized citizen before the Applicant turned 18 years old, and that the Applicant became a lawful 
permanent resident before that age. The remaining issue is whether the Applicant has shown he 
resided in the legal and physical custody of his U.S. citizen father following his admission to the 
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United States in 2003. We find that there is no evidence in the record to establish that the Applicant 
was in his father's custody after his admission to the United States, and, as such, the Applicant also 
does not qualify for a Certificate of Citizenship under section 320 of the Act. 

A. U.S. Citizen Father's Physical Presence Requirement under Section 301(g) of the Act 

In order to establish acquisition of U.S. citizenship at birth the Applicant has to show that his U.S. 
citizen father was physically present in the United States for at least 5 years after his 14th birthday in 
May 1967, and prior to the Applicant's birth in 1995. 

The Applicant contends that the social security statement for his father showing his earning for the 
years 1975 to 2012 shows that his father was physically present in the United States for 5 years prior 
to his birth. The statement shows the Applicant's father had earnings in the United States for 1975, 
1977-79, and 1990-93; the statement further indicates that his father had no earnings in the United 
States for 1996, 1980-89, and 1994. 

The social security statement alone is insufficient to establish that the Applicant's father was 
physically present in the United States for 5 years between 1975 and 1995. The statement indicates 
that the Applicant's father only reported annual income in the United States for 8 of the years 
between 1975 and 1995. In addition, the amounts of income shown on the social security statement 
for the years in which the Applicant's father had earnings in the United States does not rise to a level 
of income sufficient to show that his father was supporting himself and was physically present in the 
United States for enough time to meet the requirements. The income for those 8 years ranges from 
$310 in 1977 to $9356 in 1992. According to the U.S. Bureau of Labor Statistics, 1 the $310 income 
reported by the Applicant's father in 1977 is equivalent to approximately $2,125 today, and the 
income of $9356 reported by the Applicant's father for the year 1992 is comparable to $16,094 
today. Therefore, the evidence that the Applicant's father received some income in the United States 
between 1975 and 1995, without more, does not establish that he was also physically present in the 
United States for all of the claimed 5 years before the Applicant's birth in 1995, as required by 
section 301 (g) of the Act. 

The Applicant's father became a naturalized U.S. citizen on May 27, 1981; hmvever, the record does 
not show which section of the law his father naturalized, and consequently, the amount of physical 
presence required for naturalization. Section 316(a) of the Act requires that an applicant for 
naturalization reside continuously within the United States for at least 5 years after being lawfully 
admitted to the United States for permanent residence. However, there are exceptions to this 5 year 
requirement, including section 319(a) of the Act, requiring only 3 years of residence for persons 
married to U.S. citizens, and an exemption to the 5 year residence requirement for persons working 
overseas for a nonprofit organization under section 319( c) of the Act. In the absence of further 
evidence regarding the Applicant's father's residence in-the United States prior to his naturalization, 
the Certificate of Naturalization, without more, does not establish that he was also physically present 

1 http://www.bls.gov/data/inflation _ calculator.htm. 
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in the United States for 5 years before the Applicant's birth in 1995, as required by section 30l(g) of 
the Act. 

Evidence in the record further suggests that that the Applicant's father may have maintained his 
citizenship in the Dominican Republic after acquiring U.S. citizenship through naturalization in 
1981. The Applicant's birth certificate, registered in 1995, states that his father was a national of the 
Dominican Republic, and the birth certificate lists a Dominican Republic identity card for his father. 
This indicates, at a minimum, that the Applicant's father continued to maintain ties to the Dominican 
Republic after 1981, when he became a U.S. citizen. The Applicant does not provide any evidence 
or documentation regarding the extent of his father's ties to the Dominican Republic, nor does he 
show that his father did not spend time in the Dominican Republic maintaining his possible 
citizenship in that country. 

Therefore, we find the evidence in the record does not establish by a preponderance of the evidence 
that the Applicant's father was physically present in the United States for 5 years prior to his birth in 
1995, as acquired under section 301(g) ofthe Act. 

B. Other Requirements under Section 309(a) of the Act 

Even if the Applicant could establish that his father met the physical presence requirement under 
section 301(a) of the Act, as he was born out of wedlock, he would also need to show that he 
qualifies for citizenship under the additional requirements of section 309(a) of the Act. 

The Applicant's birth certificate, registered contemporaneously with his birth, demonstrates the 
Applicant's blood relationship to his father, and the 1981 Certificate of Naturalization for the 
Applicant's father establishes that his father was a U.S. citizenship at the time of the Applicant's 
birth. The Applicant therefore satisfied the conditions set forth in section 309(a)(1) and (a)(2) ofthe 
Act. 

The record further indicates that the Applicant has satisfied the condition' set forth in section 
309(a)( 4) of the Act, as he was legitimated by his father under the laws of the Dominican Republic. 
The Board oflmmigration Appeals (Board) held in Maller o(Cahrera. 21 I&N Dec. 589, 592 (BIA 
1996), that a child residing or domiciled' in the Dominican Republic may qualify as a legitimated 
child once his or her father acknowledges paternity in accordance with Dominican Republic law. 
The Board clarified that under article 21 of the Dominican Code for the Protection of Children 
(DCPC), "[s]ons and daughters born out of wedlock may be acknowledged individually by their 
father either when the birth occurs, or by means of a will, or by a public instrument." See Matter of 
Cabrera, supra, at FN 1. The Board indicated that the DCPC took effect on January 1, 1995, and 
that it applies to all present and future legal situations, and also to legal situations that were 
established and created before the promulgation of the law and continue in existence after such 
promulgation. See Mutter of Cabrera. supra at 590 (citing to a Library of Congress legal opinion; 
quotations omitted). 
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In the present matter, the Applicant was born in on 1995, in the Dominican Republic, and 
his birth certificate, registered in June 1995 contains the name of his father and reflects that he 
declared his paternity before the civil registry. Accordingly, under Matter of Cabrera. supra. the 
Applicant's father acknowledged and legitimated the Applicant as his child effective on June 14, 
1995, when the Applicant 5 months old. The Applicant has therefore demonstrated that he was 
legitimated by his father, and therefore satisfies the condition set fo11h in section 309(a)(4) of the 
Act. 

The record, however, contains insufficient evidence to shO\v the requirement in section 309(a)(3) of 
the Act has been met. Section 309(a)(3) of the Act requires that the Applicant establish his father 
agreed in writing to provide financial support for the Applicant until he reached the age of 18. The 
Applicant turned 18 years old on 2013. The record includes an affidavit from the 
Applicant's mother, dated July 17, 2013, which states that his father supported the Applicant since 
he was born, providing financial and emotional support. The record also includes an affidavit from 
the Applicant's father, dated July 22, 2013 , stating that he has supp011ed the Applicant all his life, 
having an agreement with the Applicant's mother to support the Applicant financially and 
emotionally through his childhood. Both affidavits were executed, however, after the Applicant 
reached his 18th birthday, which is insufficient to fulfill the section 309(a)(3) requirement that "the 
father (unless deceased) has agreed in writing to provide financial support for the person until the 
person reaches the age of18 years" (emphasis added). 

Furthermore, the fact that the Applicant's father may have actually provided financial support does 
not satisfy the statutory requirement of a written agreement, and there is no substantial compliance 
exception. See, O 'Donovan-Conlin v. DOS, 255 F.Supp.2d 1075, 1084-85 (N.D. Cal. 2003) ("The 
applicant did not fully comply with [section 309(a)(3)], there is no recognized substantial 
compliance exception that plaintiffs can rely on, and the statute is clear on its face."). An applicant 
for a certificate of citizenship under section 309( a)(3) of the Act "must meet all of its preconditions. 
. . . [T]he statute plainly requires a U.S. citizen father to put in writing that he will support his 
illegitimate child until the age of 18." ld. at 1083 (citing Nguyen v. INS, 533 U.S. 53, 60 (2001). As 
there is no evidence that the Applicant's father memorialized in writing that he would support the 
Applicant prior to his 18th bit1hday, he is unable to fulfill this requirement. The financial support 
requirement set forth in section 309(a)(3) of the Act has therefore not been met. 

C. Derivative Citizenship under Section 320 of the Act 

The Director moreover found that the Applicant was ineligible for a Certificate of Citizenship under 
section 320 of the Act. In order to qualify for derivative citizenship under section 320 of the Act, the 
Applicant must show he is residing in the legal and physical custody of his U.S. citizen father 
pursuant to a lawful admission for permanent residence, as required under section 320(a)(3) of the 
Act. 

The regulations provide that legal custody "refers to the responsibility for and authority over a 
child." See 8 C.F.R. § 320.1. Neither the Act nor the regulations define the term "physical 
custody." However, "physical custody" has been considered in the context of "actual uncontested 
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custody" in derivative citizenship proceedings and interpreted to mean actual residence with the 
parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3rd Cir. 2005) (father had actual physical custody 
of the child where the child lived with him and no one contested the father's custody); Matter olM-, 
3 I&N Dec. 850, 856 (BIA 1950) (father had "actual uncontested custody" of a child where the 
father lived with the child, took care of the child, and the mother consented to his custody) 

In this particular case, the record indicates the Applicant was admitted to the United States in 2003. 
However, the Applicant does not contend that he ever lived with his U.S. citizen father subsequent to 
his admission to the United States, and there is no evidence that the Applicant ever resided in the 
legal and physical custody of his U.S. citizen father, as required under section 320(a)(3) of the Act. 

III. CONCLUSION 

In view of the above, the Applicant has not demonstrated that he satisfied conditions tor issuance of 
a Certificate of Citizenship under section 320 of the Act. He also did not establish that his father 
satisfied requirements set forth in section 309(a) of the Act, or U.S. physical presence requirements 
contained in section 301(g) of the Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341 (a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. Accordingly, we dismiss the appeal. 

ORDER: The appeal is dismissed. 

Cite as Matter ofR-R-V-, ID# 8026 (AAO Jan. 2017) 


