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The Applicant, a native and citizen of Mexico, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act) section 301(a)(7), 8 U.S.C. § 1401(a)(7), amended by Act of October 
10, 1978, Pub. L. No. 95-432,92 Stat. 1046, and section 309(a), 8 U.S.C. § 1409(a), (amended by Act 
of November 14, 1986, Pub. L. No. 99-653, 100 Stat. 3655). An individual born outside the United 
States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. For an individual 
claiming to be a U.S. citizen at birth, and who was born to married parents between December 24, 
1952, and November 14, 1986, one parent must be a U.S. citizen, and that parent must have been 
physically present in the United States for 10 years (with at least 5 years occurring after the age of 
14) before the individual's birth. 

The Applicant filed Form N-600, Application of Certificate of Citizenship, in 1998. The application 
was denied in 2000 because the Applicant did no.t submit proof of his U.S. citizen father's physical 
presence in the United States prior to the Applicant's birth, and he did not respond to a request 
asking for this documentation. The Applicant filed a second Form N-600 in 2007. The Field Office 
Director, Harlingen, Texas, treated this application as a motion to reopen1 and denied it, finding the 
Applicant did not demonstrate his father had sufficient physical presence in the United States to 
transmit his U.S. citizenship to the Applicant. In 2016, the Applicant filed a motion to reopen and 
reconsider the adverse decision. The Director denied the motion concluding again that the totality of 
the evidence in the record did not establish the Applicant's father was physically present in the 

· United States for the statutorily prescribed time period before the ~pplicant's birth. 

The matter is now before us on appeal. On appeal, the Applicant submits additional documentation 
and states the Director's decision was in error. The Applicant asserts the evidence he provided 
shows he was acknowledged and legitimated by his father, and it also shows the father was 

1 Pursuant to the regulation at 8 C.F.R. § 341.5(e ), after an application for a Certificate of Citizenship has been denied 
and the appeal time has run, a second application submitted by the same individual must be rejected and the applicant 
must be instructed to file a motion to reopen or a motion to reconsider the denial of the first application. While the 
Applicant's second Form N-600 may have been improperly accepted and processed as a motion to reopen, this 
procedural error does not affect our adjudicati'on on appeal. 
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physically present in the United States for the requisite number of years. The Applicant avers he has 
therefore demonstrated he acquired U.S. citizenship at birth from his father. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born out of wedlock in Mex;ico on , 1972, to a 
U.S. citizen father, and a Mexican citizen mother. His parents subsequently married in Texas in 

1974. One month later, the father registered the Applicant's birth in Mexico, 
acknowledging paternity of the Applicant. In 1980, the Applicant was admitted to the 
United States for permanent residence as a child of a U.S. citizen based on an immigrant visa 
petition filed on his behalf by his father. The Applicant seeks a Certificate of Citizenship indicating 
he acquired U.S. citizenship at birth from his father pursuant to former~section 301(a)(7) of the Act. 
I . 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child' s birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). 

The Applicant was born outside of the United States to unmarried parents, one of whom was a U.S. 
citizen and the other a foreign national. Accordingly, the Applicant's citizenship claim is governed 
by the provisions of former section 301(a)(7) of the Act, which was in effect at the time ofhis birth 
in 1972, and which provided that the following shall be citizens of the United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a perio'd or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: · Provided, 
That any periods of honorable service in the Armed Forces of the United States by 
such citizen parent may be included in computing the physical presence requirements 
of this paragraph. 

The Applicant was born out of wedlock. Thus, he must also satisfy the requirements of section 
309(a) ofthe Act, which pertain to legitimation. Prior to November 14, 1986, section 309(a) of the 
Act required paternity of a child to be established by legitimation while the child was under the age 
of21. The Act ofNovember 14, 1986,2 amended section 309(a), applying the changed provisions to 
individuals who were not yet 18 years of age on November 14, 1986, unless their paternity was 
established by legitimation before November 14, 1986. · 

2 . 
Pub. L. No. 99-653, 100 Stat. 3655, section 13(b). 
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Prior to November 14, 1986, section 309(a) of the Act stated, in part: 

(a) The provisions of paragraphs (3), (4), (5), and (7) of section 301(a), and of the 
paragraph (2) of section 308 of this title shall apply as of the date of birth to a child out
of-wedlock ... if the paternity of such child is established while such child is under the 
age of twenty-one years by legitimation. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 l&N Dec. 467, 468 (BIA 2008). If the Applicant submits relevant, probative, and 
credible evidence that leads the agency to believe that the claim is "probably true" or "more likely 
than not," the Applicant has satisfied the standard of proof. See U.S v. Cardozo-Fonseca, 480 U.S. 
421 (1987) (defining "more likely than not" as a greater than 50 percent probability of something 
occurring). If U.S. Citizenship and Immigration Services (USCIS) can articulate a material doubt 
that leads it to believe that the claim is probably not true, then USCIS may deny the application. 
Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

The Applicant has provided his father's delayed birth and baptismal certificates which indicate the 
father was born in Texas on 1928. In addition, the Applicant's birth certificate issued 
in Mexico in 1974 identifies his father as a national of the United States. We find these documents 
sufficient to show the Applicant's father was a U.S. citizen. Moreover, the evidence in the record 
shows that Applicant's paternity. was established by legitimation before November 14, 1986, when 
the father married the Applicant's mother in 1974, and when he registered the Applicant's 
birth in Mexico, in 1974, acknowledging paternity.3 Thus, we find the Applicant 
satisfies the legitimation provisions of former section 309(a) of the Act, to acquire U.S citizenship 
from his father pursuant to former section 301(a)(7) of the Act. 

The remaining issue in these proceedings is whether the Applicant has established by a 
prepondt{rance of the evidence that his father was physically present in the United States for at least 
10 years before the Applicant's birth in 1972, and that 5 of those years were after the 
father's 14th t:~rthday in 1942. 

_./ 

The Applicant's representations regarding his father's physical presence in the United States are 
inconsistent throughout the record. He did not provide any information regarding his father ' s 
presence in the United States on the Form N-600 he submitted in 1999. On the Form N-600 filed in 

3 According to a 2012 advisory opinion from the Library of Congress (LOC 20 12-008314), under the 1961 Civil Code of 
. in effect from October 24, 1961 , until January 31, 1987, a child born to unmarried parents could be 

legitimated by the subsequent marriage of the parents and the parents' acknowledgment of the child, done together or 
separately, before the marriage, in the marriage ceremony, or during the duration of the marriage. 

3 
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2007, the Applicant represented the father was in the United States during two time periods: from 
1928 through February 1929, and from January 1970 until 2003. The Applicant also 

indicated that his grandparents were migrant workers who spent time in and out of the United States 
since 1929. To support these representations, the Applicant initially submitted copies ofthe father ' s 
birth and baptismal certificates, a copy of his own birth certificate, and a copy of his parents' 
marriage certificate. On motion he filed in 2016, the Applicant claimed his father was present in the 
United States for approximately 5 years after his birth in 1928, and that he worked and resided in the 
United States since 1943, and later from 1963 until 1974. With the motion, the Applicant submitted 
copies of the father's social security statement, his death certificate, birth certificates of the father's 
siblings born in the United States, some documents issued by the U.S. Department of Labor to the 
Applicant's paternal grandmother and her father, and affidavits from family members attesting to the 
father's presence in the United States. The Director considered this evidence, but found it 
insufficient to demonstrate the Applicant's father was present in the United States for a period of 1 0 
years and, thus, that the Applicant acquired U.S. citizenship at birth from the father under former 
section 30 I ( a)(7) of the Act. · 

On appeal, the Applicant re-submits the documents referenced above with some new evidence: four 
photographs and a 1963 job interview referral note from the Texas Employment Commission. The 
Applicant states this evidence demonstrates his father was physically present in Texas for 5 or 7 
years after 1928, and from 1963 until the Applicant's birth in 1972. 

We have reviewed the entire record of proceedings. Upon review, we conclude the evidence the 
Applicant submitted, considered in the aggregate, is insufficient to show his father was present in the 
United States for 10 years before the Applicant's birth in 1972, and that 5 of these years were after 
the father ' s 14th birthday in 1942. We find, therefore, that the Applicant has not demonstrated he 
acquired U.S. citizenship at birth from his father. 

' 

A. Father's Physical Presence After 1928 

The Applicant has demonstrated his father was likely present in the United States for approximately 
4 years following his birth in 1928. The father's birth certificate confirms he was born in Texas in 

1928. His baptismal certificate shows he was baptized in Texas in February of the J 

following year. The Applicant has also submitted a copy of an immigration manifest issued to the 
father' s mother by the U.S. Department of Labor in 1924. The information on this document 
indicates the Applicant's paternal grandJ?other was present in the United States from March 1928 
until December 1932. Finally, the birth certificate of the father's younger sister indicates she was 
born and baptized in Texas in 1930. Thus, considering that the Applicant's father was born in late 
1928, his sister was born in 1930, and there is no evidence the mother departed the United States 
before December 1932, it is likely that the father was in the United States with his mother until 
December 1932, for a period of 4 years. 

Although the Applicant asserts his father was actually present in the United States until 1933 or 
1935, there is no evidence to support this assertion. The Applicant has submitted a copy of an 

4 
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immigration document issued to his grandmother's father and a 1930 U.S. census record. The 
census record shows the grandmother's father was residing in the United States with his family as of 
1930; however, the Applicant's grandmother is not listed on the record as a member of his 
household. The immigration document indicates the grandmother's father was present in the United 
States from May until December 1933 as a permanent resident. However, as other documents in. the 
record indicate the grandmother was approximately 30 years old and married at the time, and there is 
no evidence she returned to the United States after her departure in Dec·ember 1932, we do not find 
this evidence tends to support the Applicant's claim his father was in the United States for 5 to 7 
years after his birth. Furthermore, while the Applicant's father's younger sister states in an affidavit 
that the family resided in Texas until 1935, there is no evidence to corroborate her statement. We 
conclude, therefore, that the evidence in the record demonstrates the father was physically present in 
the United States for 4 years between 1928 and 1932. 

B. Father's Physical Presence After 1943 

In his appeal brief, the Applicant states, his father returned to the United States in 1943 to work. The 
Applicant does not specify the duration of the father's presence in the United States after 1943, and 
he does not provide details about his employment and residence at the time. Moreover, the 
Applicant has not presented primary or secondary evidence to support his statement. While the 
Applicant has previously submitted an affidavit from the father's younger sister, probative value of 
this affidavit is diminished by lack of detail. Specifically, although the father's sister claims the 
father had been working in the United States since he was 15 years old helping the Applicant's 
grandfather in different labor camps in the in Texas, she does not provide 
additional information about the nature and duration of this employment, or information about the 
father's or her own residence at the time. Furthermore, the sister states she moved to the United 
States with her spouse and children in 1963. Accordingly, as there is no evidence her 
statements regarding the father's presence in the United States since 1943 are based on first-hand 
knowledge, we cannot give those statements significant weight. The Applicant has not submitted 
any other evidence to show his father was working or present in the United States for any period of 
time in 1943 or thereafter, as claimed. Thus, we find the Applicant has not demonstrated his father 
was likely present in the United States since he was 15 years old. 

C. Father's Physical Presence 1963-1972 

Similarly, we find the evidence is insufficient to support the Applicant's claim that his father was 
working and present in the United States for 9 years between 1963 and 1972. The annotation on the 
father?s birth certificate indicates he applied for a social security number in the United States in 
November 1971, and the social security earnings statement does not reflect he reported any income 
prior to 1972. Although the Applicant has submitted affidavits from family members who attest to 
the father's work and residence in the United States between 1963 and 1972, the affidavits are 
neither adequately detailed, nor supported by other evidence. As such, alone they are insufficient to 
establish the father's claimed 9-year presence in the United States. 

5 
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The father's sister states in her affidavit that from 1963 until March 1974 the Applicant's 
father lived with her and her. family at the _ in Texas, where her spouse was a 
manager. According to the affidavit, the father worked at the until 1969 or 1970, and 
he later got a job at another ranch in Texas. The sister claims he worked at that ranch and for other 
companies in the until 1972. The Applicant has also submitted an affidavit from 
his father's niece. The niece, born in 1959, states she moved to the United States with her parents at 
the age of 3 and she remembers that the Applicant' s father moved in with them soon afterwards. 
She claims the Applicant's father was helping at the ranch and he was always working in the 

in Texas with irrigation and other labor jobs. 

Neither of the affiants provides further details about this employment, such as whether the work was 
seasonal or permanent, or how much the father was paid. Furthermore, there is no information about 
the living arrangements at the ranch, or evidence that the father's sister resided there with her family 
during the whole time period attested to. The Applicant has previously submitted documents to 
show the sister's spouse and their children were admitted to the United States as permanent residents 
at Texas, in 1963. On appeal, the Applicant has provided a copy of a job 
interview referral note from the Texas Employment Commission for his father. While this note 
indicates that the Applicant's father was in the United States in January 1963, and that he was 
referred to someone in San Juan, Texas, for a possible farm worker position, there are no documents 
to show he was employed there at any time in 1963. The Applicant has also submitted four 
photographs, and the father's sister confirms they were taken at the · in Texas when 
the family first arrived there in 1963. Three of these photographs show the Applicant's father with 
his brothers and coworkers. We find this evidence, when considered together with the January 1963 
interview referral note, demonstrates the father was likely present in the United States in 1963. 
Moreover, the father ' s social security statement indicates he was working in the United States for 
some time in 1972. But the Applicant has not presented any evidence other than the affidavits to 
show the father's presence in the United States for any time period after 1963 and before 1972. 

We recognize that the primary documents relating to the father's employment in the United States 
may be unavailable or difficult to obtain because of the nature of his employment or due to the 
passage of time. For these reasons affidavits are acceptable to prove eligibility. However, when 
affidavits are submitted, they must overcome the unavailability of both primary and secondary 
evidence. 8 C.F.R. § 103.2(b)(2). C.f Vera-Villegas v. INS, 330 F.3d 1222, 1235 (9th Cir. 2003) 
(holding~ that the applicant met liis burden of proving physical presence despite lack of 
~ontemporaneous documentation where he presented detailed testimony, three witnesses, and 
numerous affidavits); Lopez Alvarado v. Ashcroft, 381 F.3d 847, 854 ·(9th Cir. 2004) (finding that 
the applicants substantiated their physical presence in the United States through testimony by 
multiple employers, and letters from landlords, friends, family, and church members). 

Here, the Applicant has presented only two affidavits, which are neither sufficiently detailed, nor 
supported by other evidence of the father's claimed presence in the United States after 1963. 
Although the Applicant has submitted some documents to show his father was in the United States in 
1963 and 1972, there is no evidence that he was employed and living in the United States after 1963 
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and before 1972, as claimed. Furthermore, while the Applicant claims his father was working and 
residing in the United States since 1963, he has not explained why the father did not apply for a 
social security number until 1971. 

We acknowledge that the Applicant has submitted an affidavit from his mother, who claims there is 
no record of the father's employment in the United States as a teenager because he was being paid in 
cash. However, as the mother states she met the Applicant's father in 1969, she could not have had 
personal knowledge about the father ' s residence or employment in the United States before that 
time. Accordingly, we cannot give her statements significant weight. 

In view of the above, we find the preponderance of the evidence shows only the father's presence in 
the United States for 4 years between 1928 and 1932, in 1963, and in 1972, before the Applicant's 
birth in of that year. 

The Applicant has therefore not demonstrated his father was likely physically present in the United 
Stat¢s for 10 years before the Applicant's birth-in 1972, 5 of which were after the father ' s 14th 
birthday in 1942. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden, because he has not demonstrated his father was likely present j n the United States for the 
requisite period of time before his birth. Accordingly, the Applicant has not established that he 
acquired U.S. citizenship at birth from his U.S. citizen father pursuant to former section 301(a)(7) of 
the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of H-M-1-P- , 10# 220999 (AAO Jan. 27, 2017) 
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