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The Applicant, who was born in Mexico, seeks a Certificate of Citizenship indicating he derived U.S. 
citizenship from his mother. See Immigration and Nationality Act (the Act) section 321, 
8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of2000, Pub. L. No. 106-395, 
114 Stat. 1631 (2000). An individual born outside the United States who acquired U.S. citizenship at 
birth, or who automatically derived U.S. citizenship after birth but before the age of 18, may apply to 
receive a Certificate of Citizenship. Generally, an individual born between December 24, 1952, and 
February 27, 1983, to foreign national parents must show that he or she is residing in the United 
States as a lawful permanent resident, that both parents became naturalized U.S. citizens before the 
individual turned 18, or, in the case of only one parent naturalizing before the individual turned 18, 
the individual may become a U.S. citizen if one of three conditions are met: that individual's non
naturalized parent is deceased, the U.S. citizen parent has custody over the individual after a legal 
separation or divorce, or, if the individual was born to unmarried parents and is claiming to be a U.S. 
citizen through a naturalized mother, the father must not have made the individual his legitimate 
child. 

The Director of the San Fernando Valley Field Office, Chatsworth, California, denied the 
application. The Director concluded that the Applicant was not granted permanent resident status at 
any time, as required under former section 321(a)(5) of the Act. The Director also determined the 
Applicant was ineligible for derivative citizenship under section 320 of the Act, 8 U.S.C. § 1431, 
because he was over the age of 18 on February 27, 2001, when the provision went into effect, and 
furthermore was not a permanent resident of the United States, as required under this statute. 

On appeal, the Applicant does not contest the finding that he is ineligible for derivative citizenship 
pursuant to section 320 of the Act. He asserts, however, that he meets conditions to derive 
citizenship under former section 321(a) of the Act because his mother became a U.S. citizen through 
naturalization, and he began to "reside permanently" in the United States while he was under the age 
of 18 years. 

Upon de novo review, we will dismiss the appeal. 



.
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I. LAW 

The Applicant was born in Mexico to unmarried foreign national parents on 1979. He 
entered the United States without inspection.' The Applicant's mother became a U.S. citizen 
through naturalization in February 1997, two months prior to his 18th birthday. There is no evidence 
the Applicant's father became a naturalized a U.S. citizen. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 
2005). Here, the Applicant turned 18 in 1997. Accordingly, his citizenship claim is 
considered under former section 321 of the Act? 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization ofboth parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the. naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

1 There is conflicting evidence in the record as to whether the Applicant entered without inspection in 1981 or 1993. 
2 The Child Citizenship Act of 2000 (the CCA), Pub. L. No. I 06-395, 114 Stat. 1631 (Oct. 30, 2000), which took effect 
on February 27, 200 I, amended former sections 320 and 322 of the Act, and repealed former section 321 of the Act. The 
provisions of the CCA are not retroactive, and the amended provisions of section 320 and 322 of the Act apply only to 
individuals who were not yet 18 years old as of February 27,2001. Because the Applicant was over the age of 18 on 
February 27,2001, he is not eligible for the benefits of the amended Act. See Matter o.fRodriguez-Tejedor, 23 I&N Dec. 
!53 (BIA 200 1). His claim is therefore considered under the provisions of former section 321 of the Act. 
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II. ANALYSIS 

The Applicant meets part of the requirements of former section 321(a)(2) of the Act. The evidence 
reflects his mother became a naturalized U.S. citizen while he was under the age of 18 years. The 
Applicant, who was born out of wedlock, contends that he meets the conditions of the second clause 
.of former section 321(a)(3) of the Act, as he claims eligibility for U.S. citizenship through the 
naturalization of his mother, and further claims his paternity was not established through 
legitimation.3 The issue in this case is whether the Applicant has demonstrated that he resided in the 
United States pursuant to a lawful admission for permanent residence when his mother became a 
naturalized U.S. citizen or thereafter, and prior to the age of 18, as required under former section 
321(a)(5) ofthe Act. 

The Director denied the application, finding no evidence in the record that the Applicant is or was 
residing in the United States pursuant to a lawful admission for permanent residence. 

On appeal, the Applicant contends that the phrase "pursuant to a lawful admission for permanent 
residence" in the first clause of former section 321(a)(5) ofthe Act is distinct from the phrase "reside 
permanently in the United States" used in the second clause of that section. He further contends that 
as he was in the United States when his mother became a naturalized U.S. citizen, and prior to his 
18thhrthday, he met the requirement ofthe second clause of former section 321(a)(5) ofthe Act, as 
he was residing permanently in the United States. 

Upon review, we find that the U.S. Court of Appeals for the Ninth Circuit, and the Board of 
Immigration Appeals (the Board), both held that the phrase "or thereafter begins to reside 
permanently in the United States" requires lawful permanent resident status. The Applicant resides 
in the jurisdiction of the Ninth Circuit. Therefore, as the Applicant has not shown he resided in the 
United States pursuant to a lawful admission for permanent residence, as required by former section 
321 (a)( 5) of the Act, he does not qualify for a Certificate of Citizenship. 

A. Residence in the United States Pursuant to a Lawful Admission for Permanent Residence 

Former section 321(a)(5) of the Act provides that in order to establish derivative citizenship, an 
applicant must demonstrate that he or she is residing in the United States pursuant to an admission 
for permanent residence at the time of the naturalization of the parent or parents, or thereafter begins 
to reside permanently in the United States while under the age of 18 years. 

3 
The record indicates the Applicant was born in the state of Jalisco, Mexico, and his father's name is included on his 

birth certificate. It appears he may have been legitimated at the time of his birth under the laws of Jalisco, Mexico, and 
therefore would not quality for citizenship under the second clause of former section 321(a)(3) of the Act. However, as 
we conclude the Applicant does not quality for a Certificate of Citizenship as he was never a lawful permanent resident, 
as required under former section 321 (a)(5) of the Act; we find it unnecessary to determine whether his paternity was 
established by legitimation. 

3 



Matter ofF-J-A-G-

The term "lawfully admitted for permanent residence" means the status of having been lawfully 
accorded the privilege of residing permanently in the United States as an immigrant in accordance 
with the immigration laws, such status not having changed. Section 101(a)(20) of the Act, 8 U.S.C. 
§ 1101(a)(20). 

In this particular case, the record indicates the Applicant entered the United States without 
inspection. There is no evidence in the record that the Applicant is or was residing in the United 
States pursuant to a lawful admission for permanent residence, as required by former section 
321(a)(5) ofthe Act. 

On appeal, the Applicant contends that the phrase "pursuant to a lawful admission for permanent 
residence" in the first clause of former section 321(a)(5) ofthe Act is distinct from the phrase "reside 
permanently in the United States" used in the second clause of that section. Although the Applicant 
asserts that long established case law has repeatedly held that these two groups are completely 
separate from each other and do not mean the same thing, he does not support this assertion with 
case law. 

The U.S. Court of Appeals for the Ninth Circuit, under whose jurisdiction the Applicant resides, held 
that a plain reading of the statute evidences the requirement that the child be residing pursuant to 
lawful admission either at the time of the parent's naturalization or at some subsequent time while 
under the age of 18. The phrase "or thereafter begins to reside permanently" alters only the tim{ng 
of the residence requirement, not the requirement of legal residence. Romero-Ruiz v. Mukasey, 538 
F.3d 1057, 1062-63 (9th Cir. 2008); United States v. Forey-Quintero, 626 F.3d 1323, 1326-27 
(11th Cir. 201 0). 

In addition, we are bound by precedent decisions of the Board. The Board held in Matter of 
Nwozuzu, 24 I&N Dec. 609,612 (BIA 2008): 

[T]he phrase "begins to reside permanently in the United States while under the age 
of eighteen years," when considered in light of the definitions of "permanent" and 
"residence" and the realities of the immigration laws of this country, is most 
reasonably interpreted to mean that the alien must acquire lawful permanent resident 
status while under the age of 18 years. 

The Board continued: "[l]f we were to allow something less than lawful permanent residence to 
satisfy the requirements for derivative citizenship, the second clause would effectively negate the 
lawful permanent residence requirement of the first clause."4 Id at 614. In this case, the Applicant 

4 The U.S. Court of Appeals for the Second Circuit overruled the Board's decision in Matter of Nwozuzu, holding the 
phrase "begins to reside permanently" under former section 321 of the Act does not require lawful permanent residence. 
See, Nwozuzu v. Holder, 726 F.3d323 (2nd Cir. 2013). However, we have already established the Applicant resides in 
the jurisdiction ofthe Ninth Circuit Court of Appeals, and therefore the ruling ofthe Second Circuit does not control in 
this case. Moreover, assuming arguendo, that the ruling in Nwozuzu v. Holder applies to this case, the Second Circuit 
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has not established that he was admitted to the United States as a lawful permanent resident, or 
adjusted status to that of a lawful permanent resident. We therefore find the Applicant did not meet 
the requirements of former section 321 (a)( 5) of the Act. 

B. Legislative History of Former Section 321 of the Act 

The Applicant further asserts on appeal that the legislative history behind this section of the law 
lends support to his position that the history of the laws governing the derivative naturalization of 
children demonstrates that Congress intended "lawful admission for permanent residence" and 
"reside permanently" to mean different things.' The Applicant references derivative citizenship 
statutes prior to the passage of the Act in 1952, and contends that Congress used different terms 
which functioned separately throughout history, and intended the two clauses to continue to have 
different meanings. 

The U.S. Court of Appeals for the Ninth Circuit addressed the language of the statute in Romero
Ruiz v. Mukasey, supra. The court ruled as follows: 

Romero-Ruiz argues that the plain language of the statute demands a different 
interpretation: that a child otherwise meeting the qualifications becomes a citizen if 
he is residing in the United States as a legal permanent resident at the time of his 
parent's naturalization or if he is residing permanently in the United States (regardless 
of legal status) at the time of the naturalization. This interpretation is unreasonable 
and contrary to the natural reading of the language. To interpret the second clause as 
conferring derivative citizenship on children who otherwise meet the requirements as 
long as they are permanently living in the United States would render the first 
clause-requiring legal permanent residence-superfluous. It is a well-established 
principle of statutory construction that legislative enactments should not be construed 
to render their provisions "mere surplusage." Am. Vantage Cos. v. Table Mountain 
Rancheria, 292 F .3d 1091, 1098 (9th Cir.2002). 

Romero-Ruiz v. Mukasey, supra at 1 062-63. 

As previously discussed, the Applicant resides under the jurisdiction of the Ninth Circuit. As such, 
we find the dictum of that court in its interpretation of the statute, holding that the term "begin to 
reside permanently" requires lawful permanent residence, to have precedence in this case. 

further held that the statute requires some objective official manifestation of the child's permanent residence. The record 
shows that the Applicant's mother became a lawful permanent resident in 1988 and a U.S. citizen in 1997; however, 
there is no indication that the Applicant took advantage of the avenues available to him as the child of a lawful 
permanent resident, or the child of a U.S. citizen, to show an official manifestation of his permanent residence. 
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III. CONCLUSION 

Because the Applicant has not established that he resided in the United States pursuant to a lawful 
admission for permanent residence when his mother naturalized in December 1997, or thereafter and 
before he turned 18 in 1997, he is not eligible to derive citizenship through his mother under 
former section 32l(a) of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofF-J-A-G-, ID# 304755 (AAO July 5, 2017) 
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