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The Applicant, who was born out of wedlock in Mexico in 1982, seeks a Certificate of Citizenship 
indicating that he derived U.S. citizenship after birth from his mother. See Immigration and 
Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derived-U.S. citizenship 
after birth but before the age of 18, may apply to receive a Certificate of Citizenship. To establish 
derivative citizenship under former. section 321 of the Act, an individual must meet certain 
conditions between December 24, 1952, and February 26, 2001. Those conditions include residence 
in the United States as a lawful permanent resident, and naturalization of both parents as U.S. 
citizens before the individual's 18th birthday. 

For individuals born to foreign national parents, only one of whom naturalized before the individual 
turned 18, the individual may become a U.S. citizen if one of three conditions is met: that 
individual's non-naturalized parent is deceased, the U.S. citizen parent has custody over the 
individual after a legal separation or divorce, pr, if the individual was born to unmarried parents and 
is claiming to be a U.S. citizen through a naturalized mother, the father must not have made the 
individual his legitimate child. 

The Director of the Santa Ana, California Field Office denied the application, concluding that 
although the Applicant was born out of wedlock, his father legitimated him when he was 15 years of 
age, and therefore he does not qualify for a Certificate of Citizenship pursuant to former section 321 
ofthe Act. 

On appeal, the Applicant contends that he only met his father once in his life, at the time his father 
legitimated him, and that he is in the process of having the legitimation revoked under Mexican law. 

Upon de novo review, we will dismiss the appeal. The evidence indicates that the Applicant's 
paternity was established by legitimation before he turned 18 years of age, that both his parents are 
not naturalized citizens of the United States, and therefore the Applicant did not derive U.S. 
citizenship from his mother. 
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I. LAW 

The Applicant was born in Mexico on 1982, to unmarried foreign national parents, who 
never married each other. The Applicant became a lawful permanent resident in July 1997. The 
Applicant's mother became a citizen through naturalization in May 1999. There is no evidence that 
the Applicant's father is a U.S. citizen. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Child Citizenship Act of2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 
2000), which took effect on February 27, 2001, amended sections 320 and 322 of the Act, and 
repealed section 321 of the Act. The provisions of the CCA are not retroactive, and the amended 
provisions of section 320 and 322 of the Act apply only to individuals who were not yet 18 years old 
as of February 27, 2001. Because the Applicant was over the age of 18 on February 27, 2001, he is 
not eligible for the benefits of the amended Act. See Matter of Rodriguez-Tejedor, 23 I&N Dec. 153 
(BIA 2001). Therefore, the Applicant's citizenship claim must be considered under the provisions of 
former section 321 ofthe Act. 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment of the following 
conditions: 

( 1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years (emphasis added). 

2 



.
Matter of J-A-A-

II. ANALYSIS 

As stated above; in order to establish derivative citizenship under former section 321 of the Act, the 
Applicant must show either that both his parents naturalized, or that he met one of the conditions to 
derive citizenship from only one naturalized parent. There is no dispute that the Applicant is 
ineligible to derive citizenship from both parents because his father did not naturalize. Nor does he 
contend he can derive under the conditions in former section 321 (a)(2) of the Act, because there is 
no indication that his father was deceased before he turned 18 years old, or that he qualifies under 
the first clause of former section 321 ( a)(3) of the Act due to a legal separation of his parents. 

The Applicant claims, however, that he met the eligibility criteria to derive citizenship solely from 
qis mother pursuant to the second clause of former section 321(a)(3) of the Act, as his paternity has 
not been established by legitimation. The record reflects that the Applicant has satisfied several 
requirements to derive under this clause, as he has shown he was born out of wedlock, and he was 
under the age of 18 when he was admitted to the United States for permanent residence and when his 
mother naturalized. The remaining issue is whether the Applicant's paternity was established by 
legitimation. 

The Director determined the Applicant was legitimated by his father in 1997, and therefore 
he is not eligible for a Certificate of Citizenship. On appeal, the Applicant does not dispute the 
Director's conclusion that he was legitimated by his father, but instead contends that former section 
321 of the Act does not appear to contain any statutory time limit for either derivation or 
nullification of legitimation. He further contends that he is now in the processing of having his 
father's recognition of his paternity revoked under Article 376 ofthe Federal Civil Code of Mexico. 

Upon review of the entire record, we conclude that the Applicant's paternity was established by 
legitimation, and therefore, under the second clause of former section 32l(a)(3), the Applicant is 
ineligible for a Certificate of Citizenship. 

The Board of Immigration Appeals (the Board) has interpreted the concept of legitimation in 
derivative citizenship and visa proceedings as turning on whether a child born out of wedlock is 
afforded all of the same legal rights and obligations under the law of the child's country of birth as a 
child born in wedlock. See e.g. Matter of Reyes, 17 I&N Dec. 512, 514 (BIA 1980) ("Legitimation 
is the act of placing a child born out of wedlock in the same legal position as a child born in 
wedlock"). With respect to former section 32l(a)(3) of the Act, the Board interpreted the phrase 
"paternity ... has not been established by legitimation" to mean that "where a jurisdiction requires 
an affirmative act to legitimate an out-of-wedlock child, paternity is not established without the 
requisite act even if the jurisdiction has enacted a law to place children on equal footing without 
regard to the circumstances of their birth." Matter ofCross, 26 I&N Dec. 485, 491 (BIA 2015). 

The Applicant was born on 1982, in the State of Mexico, Mexico, and his birth was 
registered on 1982. A ·May 1996 extract of the Applicant's birth certificate lists only his 
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mother's name, the fields for the father's and paternal grandparents' names are left blank, and the 
Applicant was given the surname of his mother. 

In August 1997, when the Applicant was 15 years old, his father registered a "Recognition of 
Paternity" with the c~vil registrar in Mexico, indicating he was the Applicant's 
father. 1 This document was authorized by the Applicant and his mother, and it was signed by the 
Applicant, the father, and the mother. Furthermore, the document reflects the Applicant's surname 
was changed to that of his father, and indicates that the recognition of paternity was recorded in the 
Applicant's birth record of 1982. 

According to. a March 2004 _advisory opinion from the Library of Congress (LOC 2004-416), the 
Civil Code in the State of Mexico that was in effect when the Applicant's paternity was registered 
with the Mexican authorities contained a number of provisions that established the equality of all 
children.2 According to this same LOC opinion, paternal parentage of a child born out of wedlock 
may be established in several ways, including a voluntary acknowledgement of the child by the 
father, declaring paternity. Thus, we find that the Applicant's father' s formal acknowledgment of 
him, which was recorded in the Applicant's birth record, was the affirmative act necessary for the 
Director to properly conclude that the Applicant's paternity had been established by legitimation. 

On appeal, the Applicant states his intention to seek revocation of the Recognition of Paternity 
document. The Applicant submits a brief from an attorney in Mexico who states, in part, that 
recognition of a child such as what happened here is a legal act in which a person firmly declares 
and recognizes his biological paternity to another individual, usually a child born out of wedlock or 
under age, and which creates a legal filiation between the biological parent and the child. The 
attorney claims that there could be deficiencies in the recognition document, which would allow for 
nullification; how5!ver, although the Applicant states that he is in the process of getting the 
Recognition document nullified, the Applicant presents no evidence that such action has occurred. 
We find that, as the Applicant's paternity was established by legitimation prior to attaining the age 
of 18, he does not qualify for derivative citizenship solely through his mother. 

III. CONCLUSION 

The Applicant has not established he derived U.S. citizenship from his mother pursuant to former 
section 321 of the Act, as he was the legitimate child of his father when he turned 18 years of age, 
and both his parents did not become naturalized citizens of the United States. The Applicant is 
therefore not eligible for a Certificate of Citizenship. 

1 On appeal, the Applicant submits an affidavit from his mother, in which she states that when the Applicant started 
school in the United States, she decided to use his father ' s surname instead of her surname as she thought it looked better 
for her son to have his father ' s last name. The record includes school documents for the Applicant from 1989 to 2000, 
which indicate he had the same surname as his father. The Applicant's mother further states that after the Applicant was 
granted permanent resident status in 1997, she took him to Mexico because she wanted his father to recognize him . 
2 See LOC 2004-416, referencing C6digo Civil del Estado de Mexico, I a. ed. (Editorial Porrua, 1978) (This Code was 
originally published in the Gaceta del Gobierno for the State of Mexico, Dec. 29, 1956). 
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ORDER: The appeal is dismissed. 

Cite as Matter of J-A-A-, ID# 350564 (AAO July 7, 2017) 

5 


