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The Applicant, a native of Belize, seeks a Certificate of Citizenship indicating he derived U.S. 
citizenship from his adoptive mother. See Immigration and Nationality Act (the Act) section 321, 
8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-395, 
114 Stat. 1631 (2000). An in<;lividual born outside the United States who automatically derived U.S. 
citizenship after birth but before the age of 18, may apply to receive a Certificate of Citizenship. In 
general, an individual claiming derivative citizenship through a naturalized parent (or parents), and who 
was born between December 24, 1952, and February 1.7, 1983, must meet the last of certain conditions 
by February 26, 2001. 

An individual with foreign national parents must show that he or she is residing in the United States as a 
lawful permanent resident, and that both parents became naturalized U.S. citizens before the individual 
turned 18. For individuals with foreign national parents, only one of whom naturalized before the 
individual turned 18, the individual may become a U.S. citizen if one of three conditions are met. That 
individual's non-naturalized parent is deceased, the U.S. citizen parent has custody over the individual 
after a legal separation or divorce, or, if the individual was born to unmarried parents and is claiming to 
be a U.S. citizen through a naturalized mother, the father must not have made the individual his 
legitimate child. If the individual was adopted, he or she must also satisfy specific requirements 
pertaining to adopted children. 

The Director of the Los Angeles, California, Field Office denied the application, concluding that the 
Applicant was ineligible to receive a Certificate of Citizenship under former section 321 of the Act 
because he was over the age of 18. The Director also included language from former section 322 of 
the Act 1 in the decision, but did not cite it as a ground for denial. 

1 
Former section 322 ofthe Act allowed naturalization of a foreign-bom child who did not automatically derive U.S. 

~ citizenship upon application by a U.S. citizen parent, if the child was physically present in the United States pursuant to a 
lawful admission, while the child was under the age of 18 and in the legal custody of the U.S. citizen parent. Such child 
was exempt from lawful permanent residence if the child's parent satisfied certain U.S. residence requirements. See 
former section 322 of the Act (2000), as in effect prior to the CCA amendments. There is no evidence the Applicant's 
adoptive mother applied for his naturalization under former section 322 of the Act before he reached the age of 18. 
Thus, we do not address whether he met the requirements of former section 322 of the Act to naturalize when he was a 
mmor. 
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On appeal, the Applicant asserts that the Director erred in the decision, and contends that the 
evidence he previously submitted demonstrates his eligibility under former section 321 of the Act. 
The Applicant cites the U.S. Department of State Foreign Affairs Manual (F AM) and a Board of 
Immigration Appeals (the Board) decision, as well as the U.S. Citizenship and Immigration Services 
(USCIS) Adjudicator's Field Manual. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). Here, the Applicantwas born in Belize in to an unwed mother and an unnamed father, 
he was adopted by his grandmother in 1982, his adoptive mother became a naturalized U.S. citizen 
in 1985, and he became a lawfpl permanent resident in 1986. As such, former section 321 ofthe Act 
applies in his case.2 

Former section 321 of the Act provided, in pertinent part, that: 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 

. becomes a citizen of the United States upon fulfillment of the following 
conditions: 

( 1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if 

( 4) Such naturalization takes place while such child is under the age of 18 years; · 
and 

2 The Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30. 2000), which took effect 
on February 27,2001, amended former sections 320 and 322 of the Act, and repealed former section 321 of the Act. The 
provisions of the CCA are not retroactive, and the amended provisions of sections 320 and 322 of the Act apply only to 
individuals who were not yet 18 years old as of February 27, 2001. Because the Applicant was over the age of 18 on 
February 27, 200 I, he is not eligible for the benefits of the amended Act. See Matter olRodrigue:::-Tejedor, 23 I&N Dec. 
153 (BIA 200 1). His claim is therefore considered under the provisions of former section 321 of the Act. 
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(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) ofthis subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years. 

(b) Subsection (a) of this section shall apply to an adopted child only if the child is 
residing in the United States at the time of naturalization of such adoptive parent 
or parents, in the custody of his adoptive parent or parents, pursuant to a lawful 
admission for permanent residence. 

II. ANALYSIS 

Contrary to the Director's determination, the Applicant's age at the time of filing Form N -600 is not 
at issue for a determination under section 321 of the Act. Here, the issue is whether the Applicant 
satisfied the requirement in former section 321 (b) of the Act that he be residing in the United States 
at the time of the adoptive mother's naturalization, in the custody of his adoptive mother, and 
pursuant to a lawful admission for permanent residence. The Applicant cites the U.S. Department of 
State (DOS) Foreign Affairs Manual (FAM), Chapter 7, section 1157, and the Board's decision in 
Matter of Baires-Larios, 24 I&N Dec. 467 (BIA 2008), asserting that he satisfied the requirements 

. therein to derive citizenship. We find that the Board decision and the F AM do not apply to this case. 
Furthermore, because the Applicant did not become a lawful permanent resident until after his 
adoptive mother naturalized, he does not satisfy the requirement in former section 321 (b) of the Act 
as claimed. 

A. Inapplicable Authority 

Despite the Applicant's assertion that the F AM is "controlling on issues of derivative citizenship," 
we are bound in this case to follow the pertinent sections of the Act, and not to the U.S. Department 
of State manual. The Secretary of the Department of Homeland Security (DHS) has jurisdiction 
over the administration and enforcement of the Act within the United States. Section 1 03(a)(l) of the 
Act, 8 U.S.C. § 1103(a)(l). A citizenship claim made by an individual physically present outside of 
the United States falls under the jurisdiction of the DOS through a consular officer. See section 
104(a) of the Act, 8 U.S.C. § 1104(a) (providing, in pertinent part, that the "Secretary of State shall 
be charged with the administration and the enforcement of the provisions of this Act and all other 
immigration and nationality laws relating to ... (3) the determination of nationality of a person not 
in the United States"); see also 22 C.F.R. § 50.2 (providing that DOS "[s]hall determine claims to 
United States nationality, when made by persons abroad on the basis of an application for 
registration, for a passport, or for a Consular Report of Birth Abroad of a Citizen of the United States 
of America[.]"). Here, the Applicant lives in California and submitted evidence showing continued 
residence there, so his claim to derivative citizenship falls under DHS. Similarly, the Board's 
decision in Matter of Batres-Larios, 24 I&N Dec. 467 (BIA 2008), has little relevance, as it 
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considered a derivative citizenship claim under former section 321(a), not (b), of the Act. Unlike 
here, the subject of the Board's decision in that matter was not an adopted child. 

B. Custody and Residence 

As an adopted child, the Applicant must satisfy former section 321 (b) of the Act, which requires the 
Applicant to demonstrate that when his adoptive parent naturalized, he was residing in the United 
States in the adoptive parent's custody, pursuant to a lawful admission as a permanent resident. The 
1982 adoption order explicitly places the Applicant in his adoptive mother's custody.3 This adoption 
order, as well as the adoptive mother's report on Form I-130, Petition for Alien Relative, indicate 
that the Applicant resided with her in California. Therefore, it appears the Applicant was in his 
adoptive mother's custody at the time she naturalized in 1985, satisfying part of the requirements in 
section 321(b) ofthe Act. 

C. Immigration Status at Time of Adoptive Parent's Naturalization 

The Applicant reported, and USCIS records confirm, the Applicant's 1981 admission to the 
United States as a B-2 nonimmigrant visitor (as defined in section 101(a)(15)(B) of the Act), 
followed by his 1986 admission to the United States (by adjustment of status, after his adoptive 
mother naturalized) as a lawful permanent resident (as defined in section 101(a)(20) of the Act). At 
the time the adoptive mother naturalized in November 1985, therefore, the Applicant had been 
admitted as a nonimmigrant, but not yet as a lawful permanent resident. As a result, the Applicant 
could not have satisfied the requirement in former section 321 (b) of the Act that he be residing in the 
United States in the custody of his adoptive parent, pursuant to a lawful admission for permanent 
residence, at the time of his adoptive parent's naturalization. 

As the Applicant has not satisfied the conditions in former section 321 (b) of the Act, we need not 
address whether he meets the additional requirements in former section 321(a) of the Act and the 
definition of a "child" in section 1 01 (c) of the Act. 

III. CONCLUSION 

The Applicant did not satisfy the requirements of former section 321(b) of the Act because at the 
time of his adoptive mother's naturalization, he was not residing in the United States pursuant to a 
lawful· admission for permanent residence. Accordingly, he did not derive citizenship from his 
adoptive mother. 

3 Legal custody "implies either a natural right or a court decree." Matter of Harris, 15 I&N Dec. 39, 41 (BIA 1970). In 
the absence of a judicial determination or grant of custody in a case of a legal separation of the naturalized parent, the 
parent having actual, uncontested custody of the child is to be regarded as having "legal custody." See Matter of M-, 
3 I&N Dec. 850, 856 (BIA 1950). 
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ORDER: The appeal is dismissed. 

Cite as Matter of M-A-R-, ID# 318371 (AAO June 2, 2017) 
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