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The Applicant, who 'was born abroad in 1985, seeks a Certificate of Citizenship indicating he 
acquired U.S. citizenship at birth from his mother. See Immigration and Nationality Act (the Act) 
section 301(g), 8 U.S.C. § 1401(g), amended by Act ofNovember 14, 1986, Pub. L. No. 99-653, 100 
Stat. 3655. An individual born outside the United States who acquired U.S. citizenship at birth, or 
who automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive 
a Certificate of Citizenship. For an individual claiming to be a U.S. citizen at birth, and who was 
born to married parents between December 24, 1952, and November 14, 1986, one parent must be a 
U.S. citizen, and that parent must have been physically present in the United States for 10 years 
(with at least 5 years occurring after the age of 14) before the individual's birth. 

The Director of the San Fernando Valley Field Office, Chatsworth, California, denied the 
application, concluding that the Applicant did not establish that he acquired U.S. citizenship at birth 
because he did not demonstrate his mother had sufficient physical presence in the United States to 
transmit citizenship. In addition, the Director found he did not meet the eligibility criteria to derive 
U.S. citizenship from his mother after birth under former section 321 of the Act, 8 U.S.C. § 1432, 1 or 
section 320 of the Act, 8 U.S.C. § 1431.2 

On appeal, the Applicant resubmits affidavits he previously provided in response to the Director's 
notice of intent to deny (NOID) and asserts he has established by a preponderance of the evidence 
that his mother was physically present in the United States for over 10 years before his birth. 

Upon de novo review, we will dismiss the appeal. The evidence is insufficient to demonstrate that 
the Applicant's mother satisfied the 1 0-year U.S. physical presence requirement. 

1 Repealed by Sec. I 03(a), title I, Child Citizenship Act of2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). 
2 The Applicant does not contest this finding and there is nothing in the record to suggest it was incorrect. Accordingly, 
we do not address the Applicant's eligibility for derivative citizenship on appeal. 
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I. FACTS 

The Applicant was born in South Korea in _ 1985, to married parents. His mother was a U.S. 
citizen, naturalized in 1981; his father was a foreign national. Shortly after the Applicant's birth, the 
mother filed an immigrant visa petition to classify him as a child of a U.S. citizen. On that petition, 
she represented that her last address in the United States was in New York, and that 
she had been residing in South Korea, since March 1983. The petition was approved, and in 
March 1987 the Applicant was admitted to the United States for permanent residence. In 1991, the 
Applicant's mother renounced her U.S. citizenship before a U.S. Consul in South Korea, 
indicating she had been residing in South Korea since her departure from the United States on March 
1, 1983. A few years later, the Applicant returned to the United States as a nonimmigrant and 
obtained lawful permanent resident status for the second time in 1997 based on his father's 
employment. His mother became a U.S. citizen again in February 2003 through naturalization. The 
Applicant's father is not a U.S. citizen. 

II. LAW 

The Applicant claims he acquired U.S. citizenship at birth from his mother. The applicable law for 
transmitting citizenship to a child born abroad when one parent is a U.S. citizen is the statute that 
was in effect at the time of the child's birth. See Chau v. Immigration and Naturalization Service, 
24 7 F .3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and citation omitted). 

At the time of the Applicant's birth in 1985, section 30l(g) of the Act provided that the following 
shall be nationals and citizens of the United States at birth: 

a person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 
That any periods of honorable service in the Armed Forces or periods of employment 
with the United States Government or with an international organization ... may be 
included in computing the physical presence requirements of this paragraph. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

Under the preponderance of the evidence standard, the Applicant must demonstrate that his 
citizenship claim is "probably true." Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010). 
Thus, in adjudicating the application pursuant to the preponderance of the evidence standard, we 
examine each piece of evidence for relevance, probative value, and credibility, both individually and 
within the context of the totality of the evidence, to determine whether the fact to be proven is 
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probably true. If the Applicant submits relevant, probative, and credible evidence that leads us to 
believe that his claim is "probably true" or "more likely than not," the Applicant has satisfied the 
standard of proof. Stated another way, the Applicant must establish that there is a greater than fifty 
percent chance that his claim is true. · 

The regulation at 8 C.F.R. § 103.2(b)(2)(i) outlines rules for submitting secondary evidence and 
affidavits in these proceedings. They provide that if a required document does not exist or cannot be 
obtained, an applicant must demonstrate this and submit secondary evidence pertinent to the facts at 
issue. If secondary evidence also does not exist or cannot be obtained, the applicant must then 
demonstrate the unavailability of both the required document and relevant secondary evidence, and 
submit two or more affidavits, sworn to or affirmed by persons who are not parties to the petition 
who have direct personal knowledge of the event and circumstances. !d. Secondary evidence must 
overcome the unavailability of primary evidence, and affidavits must overcome the unavailability of 
both primary and secondary evidence. Id. 

The regulations provide further that if a record does not exist, the applicant must submit an original 
written statement on government letterhead establishing this from the relevant government or other 
authority. 8 C.F .R. § 103 .2(b )(2)(ii). Such statement must indicate the reason the record does not 
exist, and indicate whether similar records for the time and place are available. !d. 

III. ANALYSIS 

There is no dispute that the Applicant's mother was a U.S. citizen when the Applicant was born in 
1985. The only issue, therefore, is whether the Applicant has established that his mother 

was physically present in the United States for at least 10 years before his birth. 3 

The Applicant initially represented on his Form N-600, Application for Certificate of Citizenship, 
that his mother was present in the United States for over 12 years, from November 1970 until March 
1983. In support ofthis representation, the Applicant submitted copies ofthe mother's immigration 
documents, including her immigrant visa and Form N-400, Application to File a Petition for 
Naturalization, and evidence that she attended schools in the United States from 1976 through 1982. 
However, as these documents indicated that the mother was admitted to the United States for the 
first time in November 1973, the Director issued a NOID advising the Applicant that the evidence 
was insufficient to show establish that his mother was in the United States since 1970 and, thus, that 
she accrued 10 years of physical presence in the United States before she left the United States in 
March 1983. In response to the NOID, the Applicant amended his Form N-600 to show that his 

3 In the alternative, the Applicant may show that his mother satisfied all, or part of the physical presence requirement 
through honorable service in the U.S. Armed Forces or employment with the U.S. Government or an international 
organization abroad. However, as the Applicant does not claim or submit evidence his mother served in the U.S. 
military service or had qualifying employment abroad, he must demonstrate that she was physically present in the United 
States for the entire I 0-year period. 

3 
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mother was in the United States from November 1973 until January 1984, and submitted a statement 
explaining that after his mother was married in South Korea in March 1983, she returned to the. 
United States in April 1983 and continued to reside here until January 1984. The Applicant also 
prpvided five affidavits attesting to his mother's presence in the United States during this time 
period. The Director determined, however, that the affidavits were insufficient to demonstrate that 
his mother was in the United States after March 1983, because they were uncorroborated by 
additional documentary evidence, such as lease agreements, utility bills, medical, and travel records. 
Thus, the Director concluded that the Applicant only suc;ceeded in establishing his mother's presence 
in the United States from November 1973 until March 1983, less than the 10 years required by 
statute to transmit citizenship. 

On appeal, the Applicant avers that the declarations he submitted provide specific information 
regarding his mother's whereabouts during the 8-month time period after March 1983 and that, 
given the passage of time, it is unreasonable to require him to present additional documents in 
support of the affiants' statements because such documents no longer can be found. The Applicant 
states that pursuant to the decision of the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) 
in Murphy v. INS, 54 F.3d 605, 612 (9th Cir. 1995), U.S. Citizenship and Immigration Services 

j 

(USCIS) must not make unreasonable requests for documentation. 

As a preliminary matter, we find that the Applicant's reliance on the Ninth Circuit decision in 
Murphy is misplaced, as that case involved deportation proceedings of an individual who claimed he 
was born in the United States, but who did not present documents to support his claim. The court 
remanded the matter to the Board of Immigration Appeals for further proceedings holding that the 
burden of proof in deportation proceedings was on the government to prove alienage by clear, 
convincing, and unequivocal evidence, and that this burden was improperly shifted to the respondent 
before his alienage was clearly established. Thus, the court found that the government's insistence 
that the respondent, who was homeless and illiterate, present documentary evidence and testimony 
from friends and family to establish U.S. citizenship was unreasonable. Unlike in Murphy, however, 
the burden of proof in these proceedings is on the Applicant to demonstrate by a preponderance of 
the evidence that he is a U.S. citizen, and that he is therefore eligible for a Certificate of Citizenship. 
See 8 C.F .R. § 341.2( c); Matter of Baires-Larios, supra. 

' Upon review of the entire record, we conclude that the Applicant has not satisfied this burden, 
because the affidavits he submitted are insufficient, without more, to overcome the mother's prior 
statements that she left the United States in March 1983, and to demonstrate that she was present in 
the United States until January 1984. Moreover, even if we were to give the affidavits full probative 
weight, the evidence would still fall short of establishing that the mother met the 1 0-year physical 
presence requirement. 

A. Mother's Physical Presence in the United States from November 1973 to March 1983 

The Applicant has shown it is likely his mother was physically present in the United States for a 
little over 9 years before she left for South Korea in March 1983. 
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The record reflects that she was admitted to the United States for permanent residence on November 
28, 1973. The information on the mother's Form N-400 and related documents indicates that since 
that time until her naturalization in May 1981, she was absent from the United States only once, 
between August and September 1979, for a period of 29 days.4 The Applicant has also submitted his 
mother's 1976-1982 school records, and a' declaration, in which she states she left the United States 
on March 1, 1983, to get married. This evidence is consistent with her previous representations 
before the U.S. Consul and USCIS that she had been residing in South Korea since March 1983. 
However, we are unable to determine the exact amount of time the mother spent in the United States 
between May 1981 and March 1983, because the information on one page from her U.S passport, 
issued in June 1981, reflects she traveled abroad after she was naturalized. Specifically, a U.S. 
admission stamp on the passport page shows the mother was admitted to the United States in 
September 1981; however, a passport page showing the preceding departure date has not been 
submitted. Neither the Applicant, nor his mother provided information about the duration of her 
absence from the United States in 1981.. Based on the above, we must conclude that the evidence is 
sufficient to show only that the mother was likely present in the United States for approximately 
9 years before she traveled to South Korea in March 1983. 

B. Mother's Physical Presence in the United States from April 1983 through January 1984 

The Applicant claims that after the departure in March 1983, his mother returned to the United 
States on or about April 10, 1983, and continued to live in the United States until late January 1984. 
In support of this claim, the Applicant has previously submitted affidavits from his mother, her two 
siblings, and two friends, all executed in 201.6. However, as the affiants' testimony is not consistent 
with the record, and the Applicant has neither explained nor provided additional evidence to resolve 
the inconsistencies, we cannot give these affidavits significant weight. 

The Applicant's mother confirms in her declaration that she traveled to South Korea on March 1, 
1983, but states she returned to the United States with her spouse on or about April 10, 1983. She 
claims that in May 1983, she moved all of her belongings from her apartment in to an 
apartment in Massachusetts, where her sister lived while attending a nearby university. 
Shortly thereafter, she had a miscarriage and went back to to see a doctor, but returned to 
live in with her sister. During this time, she also traveled to California in August and 
December 1983, and stayed there with her friend. She states she returned to California in late 
January 1984, and then moved to South Korea. 

The mother's sister confirms this testimony, adding that the mother drove her to school and to doctor 
appointments when she became ill in late August 1983. Her brother also attests to the mother's 
presence in stating he was a student qoarding school in Massachusetts then and often 
visited his sisters. He claims that the mother was present at a soccer game at his school in early 

4 The term "physical presence" has its literal meaning, and is computed by the actual time spent in the United States. See 
INS Interp, 301.1(5)(iv), (6)(ii); 7 FAM 1133.3-4, Methods ofCounting Physical Presence. Accordingly, the mother's 
absences from the United States must be subtracted in calculation of her physical presence in the United States, 
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November 1983, and that they spent Thanksgiving together in later that month. 
Similarly, the brother's friend states in his affidavit that he traveled to several times and 
confirms that the Applicant's mother lived there in 1983. Finally, the mother's friend, who resided 
in California at the time, states that the mother visited her in the summer and winter of 1983, and 
again towards the end of January 1984 before she left for South Korea. 

Affidavits are acceptable as evidence and may be given significant weight if they are "detailed, 
internally consistent, and plausible; they include explanations of how the affiants acquired 
knowledge of the facts set forth; and they are corroborated by historical evidence." Matter of Patel, 
19 I&N Dec. 774, 786 (BIA 1988). However, as stated above, when affidavits are presented to 
establish eligibility, they must overcome the unavailability of both primary and secondary evidence. 
Further, when relying solely on affidavits, the Applicant must demonstrate that primary or secondary 
evidence does not exist or cannot be obtained. 

The affidavits the Applicant sl1bmitted do not meet these requirements. First, the mother's 
declaration is inconsistent with her previous statements. Specifically, although the mother now 
claims she moved out of her apartment and relocated to in May 1983, on the 
Form I-130 she filed in 1985, much closer to the relevant time period, she represented that her last 
address in the United States was in Moreover, while the mother indicates she 
stayed with a friend in California before her travel to South Korea in late January 1984, in 1991 she 
specifically represented before the U.S. Consul that she departed the United States on March 1, 1983 
from on a Korean airlines flight. The mother's conflicting statements significantly 
diminish the probative value of her present declaration. The Applicant does not explain or offer 
additional evidence to resolve the inconsistent information. 

Second, the affidavits are not supported by historical evidence, such as proof that the mother's 
siblings attended schools in the United States during the time period they attested to, or that her 
sister rented or owned an apartment in Further, while both the mother and her sister 
state they had health problems for which they sought medical care in 1983, the Applicant has not 
submitted documents to substantiate those statements. In view of the mother's conflicting 
statements regarding the timing of her departure from the United States, we find that the affidavits 
merit little weight without independent, objective evidence pointing to where the truth lies.5 

Although the Applicant states generally that his mother's medical and other records could not be 
found, he has not established that he attempted to obtain the relevant documentation and that it either 
did not exist or was unavailable. For these reasons, we conclude that the affidavits are insufficient in 
this case to overcome lack of documentary evidence of the mother's presence in the United States 
from April 1983 through January 1984. 

Finally, even if we afforded the affidavits full probative weight, which we do not, the evidence 
would still be inadequate to establish that the Applicant's mother was present in the United States for 

5 See Matter ofHo, 19 I&N Dec. 582,591-92 (BIA 1988). 
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10 years before his birth. Specifically, the time period from the mother's initial arrival in the United 
States on November 28, 1973, until her purported departure on January 31, 1984,6 is 10 years, 2 
months, and 3 days. However, as discussed above, the record reflects that the mother traveled 
outside the United States on at least three separate occasions: for 29 days in 1979, for undetermined 
amount of time in 1981, and for ~0 days between March 1, and April 10, 1983. Accordingly, 
because she was absent from the United States for at least 69 days, 7 or 2 months and 9 days, during 
that time frame, her actual physical presence in the United States is shy of the full 10 years required 
for transmission of U.S. citizenship under section 301(g) of the Act. 8 

' 

IV. CONCLUSION 

In view of the above, we find that the Applicant has not demonstrated that his mother satisfied the 
10-year U.S. physical presence requirement to transmit citizenship. The Applicant is therefore 
ineligible for issuance of a Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter of J-H-L-, ID# 304758 (AAO June 8, 2017) 

j 
6 We use the last day in January for the purpose of this calculation, as the Applicant claims his mother left the United 
States at the end of January 1984. 
7 Not counting the mother's absence of unknown duration from the United States in 1981. 
8 Usually, it is not necessary to compute the U.S. physical presence required to transmit citizenship down to the minute, 
and a parent who was in the United States for a sufficient number of years may transmit citizenship even if the exact 
months, days, or hours are unknown. 7 FAM 1133.3-4(b). However, if, as in this case, it is not clear that the parent has 
more than enough physical presence in the United States, it is important to obtain and consider the exact dates of the 
parent's entries and departures. In some cases, it is important to know the number of hours a parent spent in the United 
States on a particular day. 7 FAM 1133.3-4(c). 


