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The Applicant, who was born in Mexico in 1973, seeks a Certificate of Citizenship indicating he 
derived citizenship from his naturalized U.S. citizen mother. See Immigration and Nationality Act 
(the Act) section 321 of the Act, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship 
Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the United 
States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. 

To establish derivative citizenship under former section 321 of the Act, an individual must show that 
he or she met certain conditions between December 24, 1952, and February 27, 2001, including 
residence in the United States as a lawful permanent resident, and naturalization of both parents 
before the individual's 18th birthday. 

If only one parent naturalized before the individual was 18 years old, he or she may still derive U.S. 
citizenship, but only if one of three conditions are met: that individual's non-naturalized parent is 
deceased, the naturalized parent has custody over the individual after a legal separation or divorce, 
or, if the individual was born to unmarried parents and is claiming to be a U.S. citizen through a 
naturalized mother, the father must not have made the individual his legitimate child. 

The Director of the Harlingen, Texas Field Office initially denied the application concluding that the 
Applicant did not establish he derived citizenship solely from his mother because he did not 
demonstrate that his parents were legally separated prior to his 18th birthday. Specifically, the 
mar:riage and divorce certificates that Applicant submitted to prove the parents' legal separation 
were determined to ,be fraudulent. The Applicant appealed. Because he presented new documents 
on appeal to show that the parents were married at the time of his birth and that they subsequently 
divorced, we remanded the matter to the Director to determine whether those documents were 
genuine and to issue a new decision. After a U.S. Citizenship and Immigration Services (USCIS) 
investigation confirmed the new evidence to be fraudulent, the Director again denied the application 
finding that the Applicant was ineligible to derive citizenship solely from his mother because he did 
not demonstrate his parents were legally separated. In addition, the Director determined that 
although the record now reflected that the Applicant was likely born out of wedlock, he could not 
derive citizenship from his mother because his paternity was established by legitimation under the 
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law of Tabasco, Mexico, when his father registered the Applicant's birth before a civil registry 
official. 

The Director certified the matter to us for review. The certification notice advised the Applicant of 
his right to submit a brief or other written statement for us to consider. In January 2017, the 
Applicant requested additional time to obtain and submit a notarized statement or certification from 
the civil registry in Tamaulipas, Mexico that the marriage and divorce documents he submitted were 
authentic. Because we have not received additional correspondence from the Applicant, we consider 
the record complete. 

' We will affirm the Director's decision because the Applicant has not presented credible evidenceto 
show that his parents were legally separated, and the record does not establish that the Applicant is 
eligible to derive citizenship solely from his mother under the remaining provisions of former 
section 321 of the Act. 

I. LAW 

The Applicant was born in 1973 to foreign national parents. The same month, his father 
registered the birth before a civil registry official in Tabasco, Mexico. In 1983, the Applicant's 
mother married a U.S. citizen and immigrated to the United States based on the marriage. A few 
years later, the Applicant was admitted to the United States as a nonimmigrant visitor. His mother 
became a U.S. citizen through naturalization in 1989. The same year, when he was 16 years old, the 
Applicant obtained status as a lawful permanent resident in the United States based on the approved 
visa petition the mother filed on his behalf. The Applicant has not claimed or submitted evidence 
that his father is a U.S. citizen. 

To determine if the Applicant derived U.S. citizenship from his mother based on the above facts, we 
apply "the law in effect at the time the critical events giving rise to eligibility occurred." See 
Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). The last critical event in this case is the 
Applicant's admission to the United States for permanent residence in 1989. At that time, former 
section 321 of the Act1 provided, in pertinent part, that: 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 

1 The Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, I14 Stat. 1631 (Oct. 30, 2000), which took effect 
on February 27,2001, repealed section 321 ofthe Act and amended the existing section 320 ofthe Act, 8 U.S.C. § 1432. 
Under the amended section 320 of the Act, a child under 18 years of age who has one U.S. citizen parent and is residing 
in that parent's legal and physical custody in the United States as a lawful permanent resident will automatically derive 
U.S. citizenship. However, the provisions of the CCA are not retroactive, and the amended section 320 of the Act 
applies only to individuals who were not yet 18 years old as of February 27, 200 I. Bec;ause the Applicant turned 18 
years old in 1991, he is not eligible for the benefits of the amended section 320 of the Act. See Matter of Rodriguez
Tejedor, 23 l&N Dec. 153 (BIA 2001). Therefore, the Applicant's citizenship claim may only be considered under the 
provisions of former section 321 ofthe Act. 
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becomes a citizen of the United States upon fulfillment of the following 
conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; 
or 

(3) The naturalization of the parent having legal custody of the child when 
there has been a legal separation of the parents or the naturalization of 
the mother if the child was born out of wedlock and the paternity of the 
child has not been established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 
years; and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized 
under clause (2) or (3) of this subsection, or thereafter begins to reside 
permanently in the United States while under the age of 18 years 
(emphasis added). 

II. ANALYSIS 

In cases like the one before us, where only one parent naturalized, the child may derive citizenship if 
he or she was residing in the United States as a lawful permanent resident before the age of 18 years 
and meets additional conditions set forth in former section 321 ( a)(2) or 321 ( a)(3) of the Act. Here, 
the record reflects that the Applicant was under the age of 18 when he began residing in the United 
States with his mother as a lawful permanent resident. He has not claimed that his father was 
deceased before he turned 18 and, thus, that he qualifies for derivative citizenship pursuant to the 
provisions of former section 321(a)(2) of the Act. Accordingly, the only issue is whether the 
Applicant has established that he falls within one of the two scenarios described in former section 
321(a)(3) ofthe Act under which he may derive U.S. citizenship from his mother. 

Under the first scenario, the Applicant must show that his parents were legally separated and his 
mother had legal custody; under the second scenario, the Applicant must demonstrate that he was 
born out of wedlock and that his paternity had not been established by legitimation before he was 18 
years old. Upon review of the entire record, which includes: birth, marriage, and divorce 
certificates; various immigration forms; advisory opinions, statements, and affidavits, we find that 
the Applicant has not shown he meets the conditions for derivative citizenship under either scenario. 

3 



.

Matter ofC-A-G-L-

A. Derivative Citizenship Through Mother Based on Parents' Legal Separation 

The Applicant has not demonstrated that he derived U.S. citizenship from his mother under the first 
clause of former section 321(a)(3) of the Act, because he has not presented credible evidence to 
show that his parents were married and subsequently divorced before he was 18 years old. 

To establish that his parents were "legally separated" for the purposes of derivative citizenship, the 
Applicant must first show that they were married, because the term "legal separation" in former 
section 321(a)(3) of the Act presupposes a valid marriage. Barthelemy v. Ashcroft, 329 F.3d 1062, 
1065 (9th Cir. 2003) (child did not derive citizenship upon his father's naturalization because his 
parents never married and his mother did not naturalize); Matter of H, 3 l&N Dec. 742, 743-744 
(BIA 1949) ("Since the subject's parents were not lawfully joined in wedlock, they could not have 
been legally separated.") 

The record reflects that the Applicant initially represented on his Form N-600, Application for 
Certificate of Citizenship, that his parents were never married. However, at the interview in 2013 he 
testified that they were married in 1970, and that the marriage was subsequently dissolved in 

Tamaulipas, in 1975. In support of this testimony, the Applicant submitted marriage and 
divorc·e certification purportedly issued by the Tamaulipas registry office in 2013. After the Director 
informed the Applicant that, according to a USCIS investigation, the Tamaulipas state archives had 
no record of these documents and that they were determined to be fraudulent, the Applicant 
presented new marriage and divorce certificates from Tamaulipas, issued in 2015. However, as 
stated in our decision on appeal, the Applicant provided no explanation on the Director's finding that 
the previously-submitted 2013 marriage and divorce documents were fraudulent. Moreover, another 
USC IS investigation revealed that the documents purportedly issued in 2015 also were not genuine. 
Specifically, it was determined that the record number listed on the marriage certificate was 
associated with another couple, and both the local civil registry and the Tamaulipas state archives 
reported that there were no divorces recorded in Tamaulipas in 1975. The Applicant has not offered 
evidence to overcome the USCIS determination that either set of the marriage and divorce 
documents he submitted were not genuine documents. 

Furthermore, a review of the immigration record of the Applicant's mother shows that she has 
always claimed only one marriage, in 1983, to a U.S. citizen who subsequently filed an immigrant 
visa petition on her behalf. Specifically, on the 1983 Optional Form 230B, Application for 
Immigrant visa and Alien Registration, the mother represented that she had been married only one 
time. She made the same .representation in 1988 on her Form N-400, Application to File Petition for 
Naturalization, and subsequently testified at her naturalization interview that she was never married 
to anyone other than her U.S. citizen spouse. Based on the above, we conclude that the Applicant 
has not shown that his parents were married to each other at any time. 

Because the parents were not married, they could not have been "legally separated," as this term is 
interpreted in the pertinent case law. For this reason, the Applicant is ineligible to derive U.S. 
citizenship from his mother under the legal separation of the parents scenario in former section 
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321(a)(3) of the Act. Accordingly, we do not reach the issue of whether the Applicant's mother met 
the legal custody requirement of that section. 

B. Derivative Citizenship Through Mother Based on Birth Out of Wedlock 

Furthermore, the Applicant has not shown that he met eligibility criteria to derive U.S. citizenship 
from his mother under the second clause of former section 321(a)(3) of the Act, as a child born out 
of wedlock whose paternity has not been established by legitimation. 

As discussed above, the Applicant has not presented credible evidence that his parents were married 
at any time. Accordingly, based on the record before us, we must conclude that the Applicant was 
likely born out of wedlock. However, to establish that the derived U.S. citizenship from his mother 
as an out-of-wedlock child, the Applicant must show that his paternity had not been established by 
legitimation before he was 18 years old. He has not shown this. 

The Board of Immigration Appeals (the Board) interpreted the phrase "paternity ... has not been 
established by legitimation" in former section 321(a)(3) ofthe Act to mean that "where a jurisdiction 
requires an affirmative act to legitimate an out-of-wedlock child, paternity is not established without 
the requisite act even if the jurisdiction has enacted a law to place children on equal footing without 
regard to the circumstances of their birth." Matter of Cross, 26 I&N Dec. 485,490 (BIA 2015). In 
Cross, the Board affirmed, in part, its prior holdings in Matter of Hines, 24 I&N Dec. 544 (BIA 
2008) and Matter of Rowe, 23 I&N Dec. 962 (BIA 2006), with regard to legitimation in Guyana and 
Jamaica in the context of derivative citizenship proceedings under former section 321(a)(3) of the 
Act. In those cases, the Board found that although both countries enacted laws that effectively 
eliminated legal distinctions between children born in wedlock and those born out of wedlock, they 
retained a formal meaQ_s of legitimating - the marriage of biological parents. Thus, for derivative 
citizenship purposes, paternity could be established by legitimation only through affirmative act of 
parental marriage. Because the parents of the respondents in Hines and Rowe did not marry, the 
Board found that their paternity had not been established by legitimation and they could derive 
citizenship from the naturalization of their mothers under former section 32l(a)(3). Matter of Cross, 
26 I&N Dec. at 490. 

Accordingly, to determine whether the Applicant's paternity has, or has not been established by 
legitimation for the purposes of derivative citizenship under former section 321(a)(3), we must look 
to the laws of the jurisdictions where the Applicant or his father resided prior to Applicant's 18th 
birthday2 to ascertain if they required affirmative act or acts to legitimate a child born to unmarried 
parents. 

2 The law of the child's residence or domicile, or the law of the father's domicile, is the relevant law to determine 
whether a child has been legitimated. Generally, unless otherwise specified by the specific provision, if the father or 
child had various residences or domiciles before the child reached 16, 18, or 21 years of age (depending on the applicable 
provision), then the laws of the various places of residence or domicile must be analyzed to determine whether 
legitimation requirements have been met. See 12 USCIS Policy Manual H.2(B), https://www.uscis.gov/policymanual. 

5 



.

Matter ofC-A-G-L-

I 

In a written statement, the Applicant represented that he resided in Tabasco from bitih until he was 
nine months old. He then moved to , Tamaulipas, Mexico, where he lived until his entry 
into the United States in 1987.3 The evidence indicates his father likely resided in Tabasco in 
1973; however, the Applicant has not provided information about the father's whereabouts in later 
years. Accordingly, we consider whether the Applicant's paternity had been established by 
legitimation under either Tabasco or Tamaulipas law. 

1. Paternity by Legitimation Under Tabasco Law 

The Director determined that the Applicant's paternity was established by legitimation under the law 
of Tabasco when his father registered his birth. Specifically, the Director concluded that under the 
controlling Tabasco Civil Code, the father's acknowledgment of paternity before the civil registry 
had the legal effect of establishing paternity by legitimation.· Although the Applicant does not 
contest this determination on certification, the record does not indicate it was correct. It appears that 
the Director's conclusion was based on the Library of Congress advisory opinions discussing the 
Tabasco civil code in effect as of April 9, 1997.4 According to those opinions, the Tabasco 1997 
civil code did not include a chapter on legitimation; and provided that all children had equal rights 
regardless of whether they were born in or out of wedlock, so long as their filiation was established 
by, for example, acknowledgment in the birth certificate before civil registry official. Thus, an 
acknowledgment of a child born out of wedlock resulted in legitimation of that child. However, 
under former section 321(a)(3) of the Act, a child is ineligible to derive citizenship from the mother 
only if his or her paternity is established by legitimation before that child's 18th birthday. Because 
the Applicant turned 18 in 1991, the provisions of the 1997 Tabasco civil code do not apply in his 
case. 

The record does not include information about paternity and legitimation law in Tabasco in effect 
when the Applicant lived there in 1973. However, we need not decide whether or not the 
Applicant's paternity was established by legitimation in Tabasco because, as discussed below, we 
find the evidence sufficient to conclude that he was legitimated under the law of Tamaulipas, where 
he resided from the time he was old until his entry into the United States in 1987. 

2. Paternity by Legitimation under Tamaulipas Law 

As stated above, before the Applicant was admitted to the United States in 1987, at the age of 
14, his residence was in Tamaulipas, Mexico. At that time, the relevant law in effect was the 

3 The Applicant represented that he lived in until he was years old ( 1989). However, the information and 
evidence presented with his 1989 Form 1-485, Application for Permanent Residence, indicates he was admitted to the 
United States as a visitor in 1987 and he had been residing in Texas since that time. 
4 Tabasco State Law on Legitimation and Distinctions Between Children Born In and Out of Wedlock (LOC 20 I 0-
004 757); Tabasco, Mexico Parentage, Filiation, and Paternity Laws (LOC 2004-00416). 
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Tamaulipas Civil Code, which took effect on February 1, 1987.5 According to the pertinent Library 
of Congress advisory opinions, 6 under that code all children had equal rights regardless of the 
marital ·status of their parents. Therefore, pursuant to Matter of Cross, the next question is whether 
an affirmative act to legitimate an out-of-wedlock child was required under Tamaulipas law. 

Both advisory opinions state that the 1987 Tamaulipas code did not include separate provisions 
regarding legitimation; however, a child born out of wedlock had to have his or "'her parentage 
established in order to enjoy the same rights as the children born to married parents. With respect to 
the mother, filiation of such child was established by the mere fact of birth; with respect to the 
father, by a voluntary acknowledgment of the child or by a court judgment declaring paternity. One 
of the ways in which a father could acknowledge an out-of-wedlock child was on the birth record 
before a civil registry officer. A child who was thus acknowledged had the right to take the father's 
last name, to receive support from him, and to inherit from his estate, just like the children of 
married parents. 

Here, the Applicant's birth certificate reflects that his father appeared before a civil registry official 
in Tabasco to register his birth. Both parents are identified on the certificate, and the Applicant's 
last name includes his father's last name. This indicates that the legal requirements for paternal 
acknowledgment under the Tamaulipas civil code were satisfied. As the father's formal 
acknowledgment was the only affirmative act necessary for the Applicant to have the same rights of 
as children born in wedlock, we conclude that the Applicant's paternity was established by 
legitimation under Tamaulipas law, where the Applicant resided before he was 18 years old. For this 
reason, we conclude that the Applicant is not eligible to derive citizenship from his mother as an out
of-wedlock child. 

III. CONCLUSION 

The Applicant has not established that he derived citizenship through naturalization of his mother 
because he has not demonstrated that his parents were legally separated, or that his paternity had not 
been established by legitimation prior to his 18th birthday. 

ORDER: The application is denied. 
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