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The Applicant, who was born in China, seeks a Certificate of Citizenship indicating that she derived 
U.S. citizenship from her adoptive father. See Immigration and Nationality Act (the Act) section 320, 
8 U.S.C. § 1431. An individual born outside the United States who acquired U.S. citizenship at birth, or 
who automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive a 
Certificate of Citizenship. Generally, for an individual claiming automatic U.S. citizenship after birth 
and who was born after February 27, 1983, the individual must have at least one U.S. citizen parent and 
be residing in that parent's custody in the United States as a lawful permanent resident before 18 years 
of age. An individual who is claiming citizenship thfough adoptive parents must meet additional 
conditions. 

The Director of the Baltimore, Maryland Field Office denied the application, finding the record did 
not establish, as required, that the Applicant fulfilled lawful permanent resident requirements. 

On appeal, the Applicant submits •a brief, asserting that she "was lawfully admitted to the United 
States temporarily as a F-1 student and she has maintained such status." Citing sections 320 and 322 
of the Act, she contends that she fulfilled the requirements therein for~citizenship. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F .3d 1 069, 1 07 5 (9th Cir. 
2005). The Applicant was born in in China. She was adopted in Maryland in 
2013 by a U.S. citizen adoptive father and Chinese adoptive mother. As such, section 320 of the 
Act, as amended by the Child Citizenship Act of 2000, Pub. L. No 106-395, 114 Stat.163l (CCA) 
applies in her case. 1 

1 Section 322 ofthe Act allows a U.S. citizen pare~t t9 apply for a Certitlcate of Citizenship on behalf of a child residing 
outside the United States, under certain conditions, including in part that the child must be under the age of 18 years. 
There is no evidence that her adoptive father applied for her naturalization under section 322 of the Act before she 
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Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, whether by 
birth or naturalization. 

(2) The child is under the age of 18 years. 

(3) The child is residing in the United States in the legal and physical custody of 
the citizen parent pursuant to a lawful admission for permanent residence[.] 

(b) Subsection (a) shall apply to a child adopted by a United States citizen parent if 
the child satisfies the requirements applicable to adopted children under section 
lOl(b)(l). 

Section lOl(b)(l) of the Act, 8 U.S.C. § llOl(b)(l) reflects, in pertinent part: 

The term "child" means an unmarried person under twenty-one years of age who is
... (E)(i) a child adopted while under the age of sixteen years if the child has been in 
the legal custody of, and has resided with, the adopting parent or parents for at least 
two years[.] 

Section 320(a)(3) of the Act includes a requirement that the child must be residing in the United 
States in the legal and physical custody of the parent. Neither the Act nor the regulations define the 
term "physical custody." However, "physical custody" has been considered in the context of "actual 
uncontested custody" in derivative citizenship proceedings and interpreted to mean actual residence 

~ with the parent. See Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950) (father had "actual uncontested 
custody" of a child where the father lived with the child, took care of the child, and the mother 
consented to his custody); Bagot v. Ashcroft, 398 F.3d 252, 267 (3rd Cir. 2005) (father had actual 
physical custody of the child where the child lived with him and no one contested the father's 
custody). The Act defines the term "residence" in pertinent part as, "the place of general abode ... 
[which means his or her] principal, actual dwelling place in fact, without regard to intent." Section 
101(a)(33) of the Act, 8 U.S.C. § 1101(a)(33). 

Moreover, section 320 of the Act requires that the child must be residing in the United States 
pursuant to a lawful admission for permanent residence. The Applicant reported that she was 

reached the age of 18. Thus, we do not address whether she met the requirements of section 322 of the Act to naturalize 
when she was a minor. 

2 



.

Matter of L-P-

lawfully admitted as an F-1 student, which is a nonimmigrant category. Section 101(a)(15) of the 
Act defines classes of nonimmigrants. It states, in pertinent part: 

(F)(i) an alien having a residence in a foreign country which he has no intention of 
abandoning, who is a bona fide student qualified to pursue a full course of 
study and who seeks to enter the United States temporarily and solely for the 
purpose of pursuing such a course of study consistent with section 214(1)[.] 

In contrast, the term "lawfully admitted for permanent residence" means "the status of havi~g been 
lawfully accorded the privilege of residing permanently in the United States as an immigrant in 
accordance with the immigration laws, such status not having changed." See section 101(a)(20) of 
the Act. 

An applicant must establish that she meets each eligibility requirement of the benefit sought by a 
preponderance ofthe evidence. Matter ofChawathe, 25 I& N Dec. 369, 375-76 (AAO 2010). In 
other words, an applicant must show that what she claims is "more likely than not" or "probably" 
true. To determine whether an applicant met her burden under the preponderance standard, we 
consider not only the quantity, but also the quality (including relevance, probative value, and 
credibility) of the evidence. !d. at 376; Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r 1989). 

II. ANALYSIS 

The Applicant has met some of the requirements for derivation of U.S. citizenship. Specifically, she 
was adopted in 2013 in the United States while under the age of She contends on appeal 
that she met all the legal requirements of the Child Citizenship Act of 2000, because she "is a 
foreign-born child under age 18, who is under the legal and physical custody of her citizen parent ... 
[and] lawfully admitted to the United States temporarily as a F -1 student and she has maintained 
such status." We disagree. She did not show that she satisfied the requirement under section 
320(a)(3) of the Act that she be residing in the United States pursuant to a lawful admission for 
permanent residence. We further do not find that she demonstrated, by a preponderance of the 
evidence, that she meets the physical custody requirement in section 320(a)(3) of the Act or the 
conditions applicable to adopted children under section 1 01 (b)( 1) of the Act. 

A. Lawful Admission for Permanent Residence 
I 

The Applicant was admitted to the United States in June 2012 as an F-1 nonimmigrant student, and 
states that she maintains that status. As defined above, an F -1 student is a nonimmigrant class of 
admission, intended for a temporary stay for the sole purpose of pursuing a course of study in the 
United States. An F-1 student has not been accorded the privilege of residing permanently in the 
United States, and is not allocated an immigrant visa. See section 203 of the Act. Furthermore, the 
record does not show that the Applicant completed the procedure for adjusting status from that of a 
nonimmigrant to that of an immigrant. See section 204 of the Act. Although the record shows that 
her adoptive father filed Form 1-130, Petition for Alien Relative, in October 2013, it was denied for 

3 



.

Matter of L-P-

abandonment in February 2016. As a result, the record does not show, and she does not claim, that 
she was ever lawfully admitted for permanent residence as defined in section 101 ( a)(20) of the Act. 
She therefore did not satisfy the requirement in section 320(a)(3) of the Act that she be residing in 
the United States pursuant to a lawful admission for permanent residence. 

B. Physical Custody and Residence With Adoptive Parent 

Based on inconsistent residence information, the Applicant has additionally not demonstrated that 
she ever actually resided in the physical custody of her adoptive father in the United States for 
derivative citizenship purposes. 

In the 2013 Final Judgment of Adoption, the Judge for the Circuit Court for 
Maryland found that the adoptive parents "have had physical custody ... since 2002," but 

this grant of physical custody does not reflect actual residence for purposes of deriving citizenship. 
Specifically, the 2007 Chinese Notarial Deed of Adoption reported the adoptive parents' residence 
as separate from the child. Although it reported them living in the same city in China, the addresses 
differed. Similarly, the 2012 Registration Certificate of Adoption reported the adoptive parents' 
residence in the same city in China as the child, but at a different address. Moreover, even if this 
evidence established shared residence in China, which it does not, it would not show that her 
adoptive father had physical custody over her in the United States, which is required by section 
320(a)(3) ofthe Act. 

The Applicant claims one shared residence in the United States, but she did not submit sufficient 
evidence showing that both she and her adoptive father resided there together. In support of Form 
N-600, she submitted copies of her school reports listing the claimed address in Maryland for 
academic years 2012-13, 2013-14, and 2014-15, but they do not show who else lived there with her, 
or that her adoptive father was a parent contact. The adoptive father used that Maryland address 
when filing his 2013 Form I-130, but this claimed address, absent corroborating evidence, does not 
sufficiently show his actual residence there. 

As a result, the Applicant did not demonstrate, by a preponderance of the evidence, that she resided 
in the United States in the physical custody of her U.S. citizen parent as required under section 
320(a)(3) of the Act. 

C. Definition of Child Under Section 101 (b) of the Act 

Where the Applicant did not sufficiently show, as noted above, that she resided with her adoptive 
U.S. citizen father, she similarly did not establish that she satisfied the requirements applicable to 
adopted children as defined in section 101 (b )(1 )(E)(i) of the Act. Her adoptive mother did not 
naturalize before the Applicant reached the age of 18, so for purposes of satisfying the definition of 
an adopted child, residence with the adoptive father is necessary. The record shows that at the time 
of her 2013 adoption in Maryland, she had not yet reached the age of but as discussed 
above, the Applicant has not shown at least two years of residence with her adoptive father, either in 
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China or in the United States. As a result, the Applicant did not demonstrate that she met the 
definition of "child" as required under section 3 20(b) of the Act. 

III. CONCLUSION 

The Applicant could not have derived citizenship from her adoptive father because she was not a 
lawful permanent resident before her 18th birthday. Furthermore, she did not satisfy the definition 
of an adopted child for derivation purposes because she did not sufficiently show that she resided in 
the United States in the physical custody of her adoptive father. 

ORDER: The appeal is dismissed. 

Cite as Matter of L-P-, ID# 388054 (AAO June 30, 2017) 
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