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The Applicant's mother, a U.S. citizen, seeks a Certificate of Citizenship on behalf of the Applicant, 
who was born in Mexico. See Immigration and Nationality Act (the Act) section 322, 8 U.S.C. 
§ 1433. A U.S. citizen parent may apply for a Certificate of Citizenship on behalf of a child residing 
outside the United States if the child is residing in the U.S. citizen parent's custody, and that parent 
had been physically present in the United States for 5 years, 2 of which were after the parent turned 
14 years old. If the U.S. citizen parent does not meet the physical presence requirement, the parenfs 
own U.S. citizen parent (grandparent) must have been physically present in the United States for a 
period or periods totaling 5 years, at least 2 of which were after 14 years of age. 

The Field Office Director, Las Vegas, Nevada, denied the application. The Director concluded the 
Applicant remained past the amount of time she was authorized to stay in the United States after 
being admitted as a nonimmigrant in September 2014, and therefore did not maintain her lawful 
status, as required under the provisions of section 322(a)(5) ofthe Act. 

The matter is now before· us on appeal. On appeal, the Applicant's mother submits a brief, 
additional documentation to support her own claim that she acquired U.S. citizenship at birth 
through her father, and evidence that the Applicant departed the United States in February 2015, 
prior to the expiration of her authorized stay. Her mother contends that the Applicant was in lawful 
status in the United States at the time the Form N-600K was filed in July 2015, and therefore is 
eligible for a Certificate of Citizenship under section 322 of the Act. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant claims eligibility for issuance of a certificate of citizenship under section 322 of the 
Act through her U.S. citizen mother. As amended by the Child Citizenship Act (CCA) of 2000 
(Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 2000)), which took 
effect on February 27, 2001, section 322 of the Act applies to children born and residing outside of 
the United States. It provides, in pertinent part: 
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(a) A parent who is a citizen of the United States (pr, if the citizen parent has died 
during the preceding 5 years, a citizen grandparent or citizen legal guardian) may 
apply for naturalization on behalf of a child born outside of the United States who has 
not acquired citizenship automatically under section 320. The [Secretary of 
Homeland Security] shall issue a certificate of citizenship to such applicant upon 
proof~ to the satisfaction of the [Secretary], that the following conditions have been 
fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of 
fourteen years; or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were after 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

( 4) The child is residing outside of the United States in the legal and physical 
custody ofthe [citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

(b) Upon approval of the application (which may be tiled from abroad) and ... upon 
taking and subscribing before an officer of the Service within the United States to the 
oath of allegiance required by this Act of an applicant for naturalization, the child 
shall become a citizen of the United States and shall be furnished by the [Secretary] 
with a certificate of citizenship. 

II. ANALYSIS 

The primary issues in this case are whether the Applicant satisfies the section 322(a)(5) of the Act 
requirement of being temporarily present in the United States pursuant to a lawful admission, and 
maintaining such lawful status, and whether the Applicant satisfies the section 322(a)( 4) of the Act 
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requirement of residing outside of the United States in the legal and physical custody of the U.S. 
. . I 

citizen parent. 

The Director determined that the Applicant overstayed the period of lawful admission granted when 
she was admitted the United States as a nonimmigrant in· September 2014, and is no longer 
maintaining lawful status, as required under section 322(a)(5) of the Act. 

On appeal, the Applicant's mother contends that the Applicant departed the United States in 
February 2015, within the period of her authorized stay. The mother states the Applicant was 
readmitted to the United States with several family members on the same day she departed, 
including her nonimmigrant father, who has a record that includes an arrival with inspection on 
February 16, 2015. While the mother provides documentation of the father's admission on that date, 
she states the Applicant does not have evidence of her own re-admission, despite traveling with her 
father. She further contends that she filed the Form N-600K in July 2015, within the period that 
would have been during the period ofthe Applicant's lawful stay in the United States. 

Upon review of the entire record, we find that, while the Applicant may have been re-admitted to the 
United States in February 2016, she is not maintaining lawful status. We further find that the 
Applicant, a minor who was born in has been residing in the United States with her parents 
since 2014. Thus, the Applicant is not residing outside of the United States in the custody of her 
U.S. citizen mother as required under section 322(a)(4) of the Act, and she is not eligible for 
issuance of Certificate of Citizenship pursuant to section 322 of the Act. 

A. Temporary Presence in the United States Pursuant to a Lawful Admission 

The Applicant was admitted to the United States as a nonimmigrant B-2 visitor on September 9, 
2014, with permission to remain in the United States until March 8, 2015. 2 Her mother asserts that 
the Applicant departed the United States on February 16, 2015, \Vithin the period of her authorized 
stay, and on appeal, provides evidence of the Applicant's departure. She claims the Applicant was 
readmitted to the United States on the same date, traveling with other family members, including her 
husband, the Applicant's father. The Applicant's mother submits evidence of her husband's 
admission to the United States on February 16, 2016. She contends that the Applicant \vas also 
readmitted in February 2016, claiming that she was admitted for a period of 6 months, and therefore 
was temporarily in the United States pursuant to a lawful admission, and was maintaining such 
lawful status, at the time the Form N-600K was filed in July 2016. 

1 The Applicant has established that her mother, who was born in Mexico, acquired U.S. citizenship through her own 
father, and that she is under the age of Sections 322(a)( I) and (a)(3) of the Act. Although the Applicant has not 
established that her mother meets the physical presence requirement under section 322(a)(2)(A) of the Act, the record 
shows that the Applicant's mother's father was physically present in the United States for 5 years, at least 2 of which 
were after attaining the age of 14 years, thus satisf):ing the requirement under section 322(a)(2)(B) ofthe Act. 
2 The Applicant was issued a border crossing card on March 21, 2013. 
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First, the record indicates that at the time of the Applicant's father's admission to the United States 
on February 16, 2015, the Applicant was also inspected and admitted as a passenger in his car. 
However, he was authorized to remain in the United States only until March 8, 2015. Therefore, it 
cannot be inferred that the Applicant, who had a border crossing card, was authorized to remain in 
the United States beyond March 8, 2015. · 

Second, the Applicant's mother contends that the Applicant only has to be in lawful status at the 
time the Form N-600K is filed. However, she does not provide any evidence to support this 
contention. The instructions to the Form N-600K indicate that a child applying for the Certificate of 
Citizenship must be temporarily present at the time qf intervieH' in a lawful status pursuant to a 
lawful admission. 

As such, the Applicant has not established that she is remains in lmvful status pursuant to a lawful 
admission, as required under section 322(a)(5) of the Act. 

B. Residing outside the United States in the Custody of the U.S. Citizen Parent 

The r~cord reflects that the Applicant and her mother are currently living in Nevada, and 
not outside the United States, as required under section 322(a)(4) of the Act. Section 101 (a)(33) of 
the Act, 8 U.S.C. § 1101(a)(33), provides that "[t]he term 'residence' means the place of general 
abode," and that "the place of general abode of a person means his principal, actual dwelling place in 
fact, without regard to intent." 

The address of record for the Applicant and her family is an address in Nevada. Again, 
the Applicant was born in and is under the care and supervision of her parents. USC IS records 
indicate that the Applicant's mother filed Form I-130, Petition for Alien Relative, on behalf of her 
spouse, the Applicant's father, and the Applicant's father filed tor adjustment of status in July 2015. 
Records further indicate that the Applicant's father applied received an employment authorization 
card in December 2016. The preponderance of the evidence shows that the Applicant has resided in 
Nevada with her parents since 2014, and neither the Applicant nor her U.S. citizen mother are living 
outside the United States. 

As stated above, section 322 of the Act requires the Applicant to be residing outside of the United 
States in the legal and physical custody of the U.S. citizen parent, and a Certificate of Citizenship 
may not be issued until this requirement is satisfied. 

Because the Applicant is also not currently residing outside of the United States in the legal and 
physical custody of her U.S. citizen mother, she does not meet the requirement of section 322(a)( 4) 
of the Act. Accordingly, the Applicant is not eligible for issuance of a Certificate of Citizenship 
pursuant to section 322 of the Act. 

4 



Matter of M-K-L-K-

III. CONCLUSION 

The Applicant has not demonstrated that she is residing outside of the United States. Nor has the 
Applicant shown that she is temporarily present in the United States pursuant to a lawful admission, 
and is maintaining such lawful status. The Applicant is therefore not eligible for a Ce1iificate of 
Citizenship pursuant to section 322 of the Act. 

I 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) ofthe Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. 

ORDER: The appeal is dismissed. 

Cite as Matter of M-K-L-K-, ID# 157654 (AAO Mar. I, 2017) 
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