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The Applicant, who was born in the Dominican Republic, seeks a Certificate of Citizenship indicating 
he derived U.S. citizenship from his father. See Immigration and Nationality Act (the Act), section 
321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. No. 
106-395, 114 Stat. 1631 (2000). An individual born outside the United States who acquired U.S. 
citizenship at birth, or who automatically derived U.S. citizenship after birth but before the age of 
18, may apply to receive a Certificate of Citizenship. To establish derivative citizenship under 
former section 321 of the Act, an individual who was born to foreign national parents between 
December 24, 1952, and February 27, 1983, must show that he or she is residing in the United States 
as a lawful permanent resident, and that both his or her parents became naturalized U.S. citizens 
before the individual turned 18. For individuals born to foreign national parents, only one of whom 
naturalized before the individual turned 18, the individual may become a U.S. citizen if one of three 
conditions is met: that individual's non-naturalized parent is deceased, the U.S. citizen parent has 
custody over the individual after a legal separation or divorce, or, if the individual was born to 
unmarried parents and is claiming to be a U.S. citizen through a naturalized mother, the father must 
not have made the individual his legitimate child. 

The District Director, New York, New York, denied the application concluding the Applicant was 
not eligible to derive U.S. citizenship under former section 321 of the Act because only his father 
naturalized prior to the Applicant's birthday. Moreover, the Director found the Applicant could not 
derive U.S. citizenship solely from his father because he was born out of wedlock and not 
legitimated. Finally, the Director determined the Applicant did not qualify for derivative citizenship 
under current section 320 of the Act, 8 U.S.C. § 1431, because he was over 18 years of age when its 
provisions went into effect in 200 1. 1 

The matter is now before us on appeal. In the appeal, the Applicant asserts the Director's decision 
was in error. He claims he was legitimated in the Dominican Republic when the father declared 
paternity of the Applicant on his birth certificate. The Applicant avers that because he also resided 

1 The Applicant does not contest this determination on appeal. 
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in the United States as a lawful permanent resident and the father had legal custody, he derived U.S. 
citizenship from his father. 

Upon de novo review we will dismiss the appeal. 

I. LAW 

The record reflects the Applicant was born on to foreign national parents who 
were not married to each other. His father became a U.S. citizen through naturalization in 
September 1979, when the Applicant was years old. There is no indication that his mother ever 
became a U.S. citizen. On July 22, 1990, when he was years of age, the Applicant was admitted 
to the United States as a lawful permanent resident. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 2005). At the 
time the Applicant turned 18 years of age in former section 321 of the Act 
governed derivation of citizenship after birth. The Child Citizenship Act of 2000 (CCA), which took 
effect on February 27, 2001, repealed former section 321 of the Act and amended former sections 
322 and 320 of the Act. Under the amended section 320 of the Act, a child now derives U.S. 
citizenship as long as the child has one U.S. citizen parent, the child is under the age of 18, and the 
child is residing in the United States in the U.S. citizen parent's legal and physical custody as a 
lawful permanent resident. The provisions of the CCA, however, are not retroactive. The amended 
section 320 of the Act applies only to individuals who were not yet 18 years old as of February 27, 
2001. See Matter of RodriguezJ.Tejedor, 23 I&N Dec. 153 (BlA 2001). Because the Applicant was 
over the age of 18 on February 27,2001, he is not eligible for the benefits of the amended section 
320 of the Act. Accordingly, his citizenship claim must be considered under the provisions of 
former section 321 of the Act. 

Former section 321 of the Act provided that: 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 

' becomes a citizen of· the United States · upon fulfillment of the following 
conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; 
or 

(3) The naturalization of the parent having legal custody of the child when 
there has been a legal separation of the parents or the naturalization of the 
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mother if the child was born out of wedlock and the paternity of the child has 
not been established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 
years; and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent. residence at the time of the naturalization of the parent last 
naturalized under clause (l) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years. 

Section lOl(c)(l) of the Act, 8 U.S.C. § llOl(c)(l), defines the term "child" in the context of 
derivative citizenship as "an unmarried person under twenty-one years of age and includes a child 
legitimated under the law of the child's residence or domicile, or under the law of the father's 
residence or domicile, whether in the United States or elsewhere ... , if such legitimation ... takes 
place before the child reaches the age of 16 years ... , and the child is in the legal custody of the 
legitimating ... parent or parents at the time of such legitimation." 

II. ANALYSIS 

As outlined above, to establish derivative U.S. citizenship under former section 321 of the Act, the 
Applicant must show either that both his parents naturalized before the Applicant's 18th birthday, or 
that he meets one of the conditions to derive citizenship from only one naturalized parent. The 
record does not show, and the Applicant does not claim, he is eligible to derive U.S. citizenship from 
both parents under former section 321(a)(l) of the Act, as only his father naturalized. Moreover, the 
Applicant has not demonstrated he is eligible to derive U.S. citizenship from his father under former 
section 321(a)(2) of the Act, because there is no evidence his mother was deceased before the 
Applicant's 18th birthday. The Applicant asserts, however, he satisfies the conditions in former 
section 321(a)(3) of the Act to derive citizenship solely from his father because he was legitimated 
by the father and he resided in the father's legal custody in the United States as a permanent resident 
while he was under 18 years of age. 

The Applicant has demonstrated he meets some of the conditions for derivative citizenship set forth 
in former section 321 of the Act. Specifically, the record reflects the Applicant was born to foreign 
national parents, and he was under the age of 18 when his father naturalized and when he began 
residing in the United States as a lawful permanent resident. 

The remaining issues, therefore, are whether the Applicant has established he is his father's "child" 
for derivative citizenship purposes and, if so, whether he also meets the requirements of former 
section 321(a)(3) of the Act pertaining to legal separation of the parents and legal custody of the 
naturalized parent. 
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Upon review of the entire record, which includes the father's immigration file, the Applicant's birth 
certificate, the naturalization certificate of his father, statements, and affidavits, we conclude the 
Applicant has not established he derived U.S. citizenship from his father under former section 321 of 
the Act because he has not submitted sufficient evidence to show that he was legitimated by the 
father, or that his parents were legally separated before he reached 18 years of age. 

A. Legitimation 

The Applicant has not demonstrated he qualifies as a "child" for derivative citizenship purposes. 
The evidence does not show the Applicant was legitimated by his father either under the laws of the 
Dominican Republic, or under the laws of the state of New York, where his father resided at the time 
the Applicant was admitted to the United States as a lawful permanent resident. 

The _record reflects the Applicant's parents were not married to each other at the time of the 
Applicant's birth. A review of the documents in the Applicant's father ' s immigration file indicates 
that in 1971 the father married a woman who is not the Applicant 's mother, and that he was married 
to her at the time the Applicant was born in Furthermore, the Applicant's birth ce11ificate 
describes the Applicant as his mother' s "natural" son, who was recognized by his father in 

This indicates that while the Applicant was born out of wedlock, his father 
acknowledged paternity of the Applicant. 

Section 101 ( c )(I) of the Act provides that for derivative citizenship purposes an individual born out 
of wedlock is considered a "child" of his U.S . citizen parent or parents only if that individual was 
" legitimated" under the law of the individual's own residence or domicile (or that of the individual ' s 
father) before turning 16 years of age and while in the legitimating parent's legal custody. 
Legitimation is the act of placing a child born out of wedlock in the same legal position as a child 
born in wedlock. Matter of Reyes, 17 I&N Dec. 512, 514 9BIA 1980, For the reasons explained 
below, we find the evidence does not establish the Applicant was legitimated. 

1. Legitimation under the Law of the Dominican Republic 

The Director determined the Applicant has not established he was legitimated in the Dominican 
Republic because his parents did not marry each other at any time. Moreover, while the Applicant 
submitted a notarized letter from his mother indicating she conceded guardianship of the Applicant 
to his father in 1989, the Director found that the letter did not prove legitimation. 

The Applicant states on appeal he has demonstrated he was legitimated by his father, because in the 
Dominican Republic a child born out of wedlock is placed in the same legal position as a child born 
in wedlock once the child has been acknowledged by the father in accordance with Dominican law. 
In support of this statement, the Applicant references a decision of the Board of Immigration 
Appeals (the Board) in Matter of Cabrera, 21 I&N Dec. 589 (BIA 1996). In this case, the Board 
held that under the Dominican Code for Protection of Children, which took effect on January 1, 
1995, a child born out of wedlock in the Dominican Republic may qualify as a legitimated child as 
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long as the father acknowledged the child's paternity according to the legal procedures of the 
Dominican Republic, and while the child was under the age of 18.2 !d. at 591-92. We do not find 
the Applicant's argument persuasive, as he was over the age of in 1995, when the distinctions 
between legitimate and illegitimate children were eliminated in the Dominican Republic, and he has 
not presented evidence to show the 1995 law applies retroactively in his case. 

According to a 2014 Library of Congress advisory opinion (LOC 2015-0 11545), prior to 1995, 
Dominican Law No. 985 (enacted in 1945) provided that a child born out of wedlock who was 
acknowledged by his or her father had the right to receive one half of the inheritance share that 
corresponded to the share inherited by a child born to the same father in wedlock. Thus, prior to 
1995, a child born out of wedlock, even if acknowledged by the father, did not have the same rights 
and status as a child born in wedlock, and could not be considered "legitimated" for immigration 
purposes. 3 The Civil Code of the Dominican Republic, in force since 1884 (1884 Civil Code), 
provides further that a child born out of wedlock may be legitimated by the subsequent marriage of 
parents, if the parents have legally acknowledged the child before or at the time of the marriage, and 
the child is not born from an incestuous or adulterous relationship. Id.4 In this case, the Applicant's 
parents did not marry. Although the Board held in Matter of Cabrera, supra, that under the 1995 
law a child born out of wedlock in the Dominican Republic was legitimated upon acknowledgment 
by the child's father, this holding pertains to a child who was under the age of 18 in 1995 and, thus, 
met the legitimation age requirement to be classified as a "child" in visa petition proceedings. 
Section 101(c)(l) of the Act, applicable here, requires legitimation to occur prior to the child's 16th 
birthday; however, the Applicant was over in 1995, when the distinctions between legitimate and 
illegitimate children were eliminated in the Dominican Republic. The Applicant has not submitted 
evidence to demonstrate that this law applies retroactively to children who, like the Applicant were 
born or reached certain age before its enactment. 

Moreover, even if the 1995 law applies retroactively, the Applicant has not established that the 
father's acknowledgment had legal effect for the purposes of legitimation. As stated above, the 
evidence indicates the Applicant was born out of his father's adulterous relationship with the 
Applicant's mother. Although the Applicant's birth certificate reflects the father recognized him as 
his child, it appears the 1884 Civil Code does not allow acknowledgment of children born of 
adulterous relationships. As stated in the Director's decision, the Applicant has submitted a letter, in 

2 In Matter o.f Cabrera, the Board considered legitimation requirements of section I 0 I (b)(l )(C) of the Act, 8 U.S. C. 
§ II 0 I (b)( I )(C), which apply in visa proceedings. Under section I 0 I (b)( I )(C), an unmarried person under 21 years of 
age may qualify as a "child" for immigration purposes if he or she is a child legitimated under the law of the child's 
residence or domicile if such legitimation takes place before the child reaches the age of 18 years. Section I 0 I (c)( I) of 
the Act, applicable in these proceedings, requires that the child be legitimated before the 16th birthday. 
3 See De Los Santos v. INS, 690 F.2d 56 (2d Cir. 1982) (Under Dominican Law 985 natural filiation of a child born out 
of wedlock with respect to the father may be established by acknowledgment or judicial decision; however, a "naturally 
filiated" Dominican child cannot be deemed "legitimated" for visa eligibility purposes). 
4 See also Matter of Doble-Pena, 13 I&N Dec. 366, 367 (BIA 1969) (Under the laws of the Dominican Republic, for a 
child to be legitimated, there must be an "acknowledgment of the natural offspring followed by the marriage of the 
parties"). 
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which his mother agreed to transfer guardianship of the Applicant to his father. However, we agree 
with the Director that while the letter indicates a change in the custody arrangement, there is nothing 
in the record to suggest that such a change constitutes a legitimating act under Dominican law. We 
find, therefore, that the evidence the Applicant submitted is insutlicient to demonstrate he was 
legitimated under the law of the Dominican Republic as in etiect at the time of his father's 
acknowledgment in or _ as a result of the 1995 Code for Protection of Children, which 
eliminated all distinctions between illegitimate and legitimate children. 

2. Legitimation under the Law of the State ofNew York 

Similarly, the record does not show the Applicant was legitimated under the law of New York, 
where his father appears to have resided from 1973 through 1990, when the Applicant was admitted 
to the United States as a lawful permanent resident. New York requires the marriage of a child's 
natural parents in order to legitimate a child born out of wedlock. See Matter of Bullen, 16 l&N 
Dec. 378 (BIA 1977); Matter of Patrick, 19 I&N Dec. 726 (BIA 1988). In the alternative, a child ' s 
legitimacy may be determined by a court. See N.Y. Dom. Rei. Law§ 24.2 (1990). 

As stated above, there is no evidence the Applicant's father was married to the Applicant's mother. 
Moreover, the Applicant did not submit documentation to show that his legitimacy was determined 
in judicial proceedings in the state of New York. We conclude, therefore, that the Applicant has not 
established he was legitimated under New York law. 

B. Legal Separation of Parents 

Moreover, even if the Applicant was in fact legitimated, he is not eligible to derive U.S. citizenship 
from his father because he has not demonstrated that his parents were legally separated. 

The term "legal separation," as it is used in former section 321(a)(3) of the Act requires that the 
separation be pursuant to "proceedings ... which terminate the marriage completely, as by absolute 
divorce, or which merely separate the parties without destroying the marital status." INS Interp. 
320.1(6). However, ifthe parents were never lawfully married, there can be no "legal separation" as 
such, and an award of custody to a naturalized parent under such circumstances does not result in 
derivation even though other requisite conditions are satisfied. 5 The Applicant's citizenship 
proceedings arise in the jurisdiction of the U.S. Court of Appeals for the Second Circuit, which held 
that a child of unmarried parents is ineligible to derive U.S. citizenship from one parent under former 
section 321(a)(3) of the Act, because parents who were not married could not legally separate. See 
Lewis v. Gonzales, 481 F.3d 125 (2d Cir. 2007). 

In this case, the record does not show, and the Applicant does not claim, his parents were married at 
any time. Thus, they could not have been legally separated before the Applicant's 18th birthday. 

5 !d. (referencing Matter of H, 3 I&N Dec. 742, 743-744 (BIA 1949) ("Since the subject's parents were not lawfully 
joined in wedlock, they could not have been legally separated.")) . 

6 



Matter of M-N-G-R-

The Applicant has not therefore established he meets the "legal separation of parents" requirement of 
former section 321(a)(3) ofthe Act to derive U.S. citizenship solely from his father. 

The Applicant has not presented sufficient evidence that he was legitimated by his father and, thus, 
that he qualified as a "child" for derivative citizenship purposes. Moreover, the Applicant has not 
demonstrated that his parents were legally separated before the Applicant reached 18 years of age. 
Because the Applicant is ineligible to derive U.S. citizenship from his father under former section 
321 of the Act for these reasons, we do not reach the issue of whether the father had legal custody of 
the Applicant. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.P.R. § 341.2(c). The Applicant has not met that 
burden because he has not demonstrated that he derived U.S. citizenship from his father under 
former section 321 ofthe Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of M-N-G-R-, ID# 316978 (AAO Mar. 2, 2017) 


