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The Applicant, who was born in Mexico, seeks a Certificate of Citizenship indicating he derived 
citizenship from his father. See Immigration and Nationality Act (the Act)§ 320, 8 U.S.C. § 1431. An 
individual born outside the United States who acquired U.S. citizenship at birth, or who automatically 
derived U.S. citizenship after birth but before the age of 18, may apply to receive a Certificate of 
Citizenship. Generally, for an individual claiming automatic U.S. citizenship after birth and who was 
born after February 27, 1983, the individual must have at least one U.S. citizen parent and be residing in 
that parent's custody in the United States as a lawful permanent resident before 18 years of age. 

The Field Office Director, Orlando, Florida denied the application. The Director concluded that the 
Applicant, a conditional permanent resident who has not had the conditions removed, is not a legal 
permanent resident of the United States. Accordingly, the Director determined that the Applicant is 
ineligible for citizenship under section 320 of the Act. 

The matter is now before us on appeal. In the appeal, the Applicant submits additional evidence and 
claims the Director erred in finding that the Applicant's conditional permanent resident status is 
insufficient to meet the criteria for citizenship under section 320 of the Act. . 
Upon de novo review, we will sustain the appeal. 

I. LAW 

The Applicant is seeking a certificate of citizenship indicating that he derived U.S. citizenship from 
his U.S. citizen father. The Applicant was born in Mexico in to unmarried foreign 
national parents. The Applicant's mother married her current husband, a U.S. citizen by birth, in 

2010. In 2011, the Applicant was adopted by his stepfather. The Applicant was 
admitted to the United States as a conditional permanent resident in March 2012. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). In the 
present matter, because the Applicant became a conditional permanent resident in March 2012, 
section 320 ofthe Act, as amended by the Child Citizenship Act of2000, Pub. L. No. 106-395, 114 
Stat. 1631 (CCA), applies to his case. 
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Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

(b) Subsection (a) shall apply to a child adopted by a United States citizen parent 
if the child satisfies the requirements applicable to adopted children under 
section 101 (B)( 1 ). 

Because the Applicant was adopted by a U.S. citizen, he falls under the provisions of section 320(b) 
of the Act. Therefore, the Applicant must also establish that he meets the requirements applicable to 
adopted children under section lOl(b)(l) of the Act, 8 U.S.C. § 110l(b)(l), which provides, in 
pertinent part: 

The term "child" means an unmarried person under twenty-one years of age who is-

(E) (i) a child adopted while under the age of sixteen years if the child has been in 
the legal custody of, and has resided with, the adopting parent or parents for at least 
two years .... 

II. ANALYSIS 

At issue is whether the Applicant has shown that he, a conditional permanent resident, satisfies the 
lawful permanent residence requirement for derivation of citizenship under section 320 of the Act, 
and whether other requirements of that section have been met. The Applicant asserts that the Act 
and regulations both support his claim that his conditional permanent resident status is sufficient to 
meet the requirements of section 320 of the Act. We find that the Applicant has demonstrated his 
U.S. citizenship status under section 320 of the Act. 
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A. At Least One Parent Must be a U.S. Citizen Either Through Birth or Naturalization 

The record contains a marriage certificate indicating that the Applicant's mother married his 
adoptive father in 2010. A birth certificate for the Applicant's adoptive father, issued by 
the state of Maine, reflects that he was born in Accordingly, the Applicant has 
demonstrated that his adoptive father is a U.S. citizen through birth in the United States. 

B. Residence in the United States in the Legal Custody of the U.S. Citizen Parent 

The regulations provide that legal custody "refers to the responsibility for and authority over a 
child." See 8 C.F.R. § 320.1. Under the regulations, a determination that a U.S. citizen parent has 
legal custody will be based on the existence of a final adoption decree." See 8 C.F.R. § 320.1(2). 
The record contains a final judgment of adoption, issued by a circuit court in 
Florida in 2011, declaring the Applicant a legal child and lawful heir of his adoptive father. 
Accordingly, the Applicant has demonstrated his residence in the United States in the legal custody 
ofhis U.S. citizen parent for the 2 years required by section 101(b)(l) of the Act. 

C. Residence in the United States in the Physical Custody of the U.S. Citizen Parent 

Neither the Act nor the regulations define the term "physical custody." However, "physical 
custody" has been considered in the context of "actual uncontested custody" in derivative citizenship 
proceedings and interpreted to mean actual residence with the parent. See Bagot v. Ashcroft, 398 
F.3d 252, 267 (3d Cir. 2005) (father had actual physical custody of the child where the child lived 
with him and no one contested the father's custody); Matter of M-, 3 I&N Dec. 850, 856 (RIA 1950) 
(father had "actual uncontested custody" of a child where the father lived with the child, took care of 
the child, and the mother consented to his custody). 

The Applicant was years of age at the time he submitted his Form N-600 in January 2014. In the 
Form N-600, the Applicant indicated that he was residing at the same address as his adoptive father. 
The Applicant asserts that he has permanently resided with his adoptive father since 
2010, prior to his adoption in 2011. The record contains evidence based on immigration 
form filings reflecting that the Applicant was living at the same address as his adoptive father in 

2011, April20ll , and January 2014. The record also contains school records that indicate 
that the Applicant was residing with his father during the 2012-2013 school year. Accordingly, the 
Applicant has demonstrated his residence in the United States in the physical custody of his U.S. 
citizen parent for the 2 years required by section l 01(b)(l) of the Act. 

D. Residence in the United States Pursuant to Lawful Admission to the United States for Permanent 
Residence 

The term "lawfully admitted for permanent residence" means the status of having been lawfully 
accorded the privilege of residing permanently in the United States as an immigrant in accordance 
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with the immigration laws, such status not having changed. Section 101(a)(20) ofthe Act, 8 U.S.C. 
§ 1101(a)(20). 

Section 216(e) ofthe Act, 8 U.S.C. § 1186(e) provides: 

Treatment of Period for Purposes of Naturalization- For purposes of title III, in the 
case of an alien who is in the United States as a lawful permanent resident on a 
conditional basis under this section, the alien shall be considered to have been 
admitted as an alien lawfully admitted for permanent residence, and to be in the 
United States as an alien lawfully admitted to the United States for permanent 
residence. 

As section 320 of the Act is contained within title III, section 216( e) of the Act is applicable to its 
requirements .. 

In addition, the regulations at 8 C.P.R. § 216.1 defines a conditional permanent resident as an alien 
who has been lawfully admitted for permanent residence within the meaning of section 101(a)(20) of 
the Act, except that a conditional permanent residence is also subject to certain conditions and 
responsibilities. Unless otherwise specified, the rights, privileges, responsibilities, and duties which 
apply to all other lawful permanent resident apply equally to conditijonal permanent residents. 
8 C.P.R. § 216.1. Accordingly, the Applicant has demonstrated that he \Vas admitted to the United 
States pursuant to a lawful admission for permanent residence. 

E. Applicant ' s Age at the Time the Last Condition Met 

The last condition for the Applicant's derivative citizenship under section 320 of the Act was met 
upon his admission to the United States as a conditional permanent resident in March 2012. The 
Applicant was years of age at the time this condition was met. Accordingly, the Applicant has 
demonstrated that all the conditions of section 320 of the Act were met prior to his 18th birthday. 

F. Requirements Pertaining to Children Adopted by U.S. Citizen(s) 

As stated above, before an adopted child may be issued a certificate of citizenship under section 320 
of the Act, that child must have resided in the physical and legal custody of the adoptive U.S. citizen 
parent for at least 2 years. The 2 year residence requirement set forth in section 1 01 (b )(1 )(E) of the 
Act may be satisfied either before or after the adoption. Matter of Repuyan, 19 I&N Dec. 119, 120 
(BIA 1984). However, legal custody vests over an adopted child by virtue of a court decree. See 
Matter of Harris, 15 l&N Dec. 39, 41 (BIA 1970); 8 C.P.R. § 320.1(2). As explained above, 
because the Applicant was legally adopted by his stepfather in 20 11 and he has resided in 
the physical and legal custody of his adoptive stepfather since that date, he has fulfilled the 2 year 
requirements in section 101(e) of the Act. Accordingly, the Applicant is a child of his adoptive 
father for purposes of section 320 of the Act. 
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Ill. CONCLUSION 

In view of the above, the Applicant has demonstrated that he derived U.S. citizenship from his 
adoptive father pursuant to section 320 of the Act. And, consistent with our decision here, the record 
contains a copy of the Applicant's valid U.S. passport, issued by the Department of State. See 
United States v. Moreno, 727 F.3d 255 (3d Cir. 2013) (A passport is conclusive proof of citizenship 
only if its holder was actually a citizen of the United States when the passport was issued). 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 34l(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has met that 
burden. 

ORDER: The appeal is sustained. 

Cite as Matter ofE-A-L-, ID# 116259 (AAO Mar. 3, 2017) 
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