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U.S. Citizenship 
and Immigration 
Services 

MATTER OF C-E-M-G-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: MAR. I 0, 2017 

APPEAL OF SAN BERNARDINO, CALIFORNlA FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in Mexico, seeks a Ce11iticate of Citizenship retlectiJig he derived U.S. 
citizenship from his mother. See Immigration and Nationality Act (the Act) section 321 , 8 U .S.C. 
§ 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of2000, Pub. L. No.l06-395, 114 Stat. 
1631 (2000). An individual born outside the United States who acquired U.S. citizenship at bit1h, or 
who automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive a 
Certificate of Citizenship. Generally, an individual claiming automatic U.S. citizenship after bit1h and 
who was born between December 24, 1952, and February 27, 1983, must meet the last of certain 
conditions by February 26, 2001. For individuals born to foreign national parents, only one of whom 
naturalized before the individual turned 18, the individual may become a U.S. citizen if one of three 
conditions are met. That individual's non-naturalized parent is deceased, the U.S. citizen parent has 
custody over the individual after a legal separation or divorce, or, if the individual was born to 
unmanied parents and is claiming to be a U.S. citizen through a naturalized mother, the father must not 
have made the individual his legitimate child. 

The Director of the San Bernardino, California Field Ot1ice denied the application. The Director 
concluded that paternity was established by legitimation under California law prior to the 
Applicant's mother's naturalization as a United States citizen. The Applicant therefore did not meet 
requirements to derive citizenship through his mother. The Director also found the Applicant was 
ineligible to derive citizenship under section 320 of the Act, as amended, because he was over 18 
when the provision went into effect. 

On appeal, the Applicant submits a brief and additional evidence. He does not contest that he is 
ineligible for derivative citizenship under section 320 of the Act. He asserts, however, that the 
Director was wrong in finding he did not meet the conditions set forth in former section 321 (a)(3) of 
the Act. The Applicant claims his father's paternity was not established by legitimation in 

Mexico, because his parents were unmarried at the time of his birth and did not marry 
prior to his mother's naturalization as a U.S. citizen. He adds that his father's paternity was also not 
established by legitimation in California, because his father did not live with their family or support 
him prior to his mother's naturalization. 

Upon de novo review, we will dismiss the appeal. 



(b)(6)

Matter ofC-E-M-G-

I. LAW 

The record reflects the Applicant was born in Mexico. His bitth certificate reflects that he was born 
on to married foreign national parents. The Applicant claims, how·ever, that his 
birth certificate contains errors, that he was born on to unmarried foreign national 
parents, and that his parents mmTied in 1997. 1 It is uncontested that he vvas admitted to the 
United States as a lawful permanent resident in May 1990, and that his mother became a citizen 
through naturalization on September 26, 1996. There is no evidence that the Applicant's father is a 
U.S. citizen. 

For derivative citizenship purposes we apply "the law in effect at the time the critical events giving 
rise to eligibility occun·ed." See Minasyan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 2005). The 
Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 2000), 
which took effect on February 27, 200 I, amended sections 320 and 322 of the Act, and repealed 
section 321 of the Act. The provisions of the CCA are not retroactive, and the amended provisions 
of section 320 and 322 of the Act apply only to individuals who were not yet 18 years old as of 
February 27, 2001. Because the Applicant was over the age of 18 on February 27, 2001 , he is not 
eligible for the benefits of the amended Act. See Matter of Rodriguez-Tejedor. 23 I&N Dec. 153 
(BIA 2001). 2 Therefore, the Applicant's citizenship claim must be considered under the provisions 
of former section 321 of the Act. 

Fom1er section 321 of the Act provided in pertinent patt that: 

(a) A child born outside ofthe United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization ofboth parents; or 

(2) The naturalization ofthe surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

1 The record reflects that his parents married in California in 
2 Whether the Applicant was born in or 
February 200 I. 

2 

1997. 
he would have been over the age of 18 in 
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(5) Such child is residing in the United States pursuant to a lawful admission for 
pennanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside pennanently in 
the United States while under the age of 18 years. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The issues in this case are whether the Applicant has demonstrated that he was born out of wedlock 
and that his father did not establish paternity by legitimation, as required under former section 
321(a)(3) of the Act.3 

The Applicant contends that his parents were unmarried at the time of his birth and that his paternity 
v"·as not established by legitimation in Mexico, where he was born. The Applicant 
adds that his father's paternity was not established by legitimation in California, where he and his 
father resided beginning in the 1980s, because his father did not live with their family or support him 
prior to his mother's naturalization as a U.S. citizen. In support, the Applicant submits hospital , 
baptism, and birth certificate evidence; lack of marriage record documentation; naturalization 
certificate and federal income tax information; and declarations from family members and an 
attorney. The record also contains information from the Applicant ' s mother's naturalization 
application, documentation relating to his father's application for U.S. lawful permanent residence, 
school transcript evidence, and car title information. 

Upon review, we find the Applicant has established he meets some of the requirements for derivative 
citizenship under former section 321(a) of the Act. Specifically, the record reflects that the 
Applicant resided in the United States as a lawful permanent resident after May 1990, his mother 
became a U.S. citizen through naturalization in September 1996, and that both events occurred prior 
to the Applicant's birthday. 4 He therefore meets the conditions contained in tonner section 
321(a)(4) and (a)(5) of the Act. The Applicant has not, however, established that he meets any of 
the conditions set forth in former section 321(a)(3) ofthe Act. 

3 The Applicant does not assert, nor does tl1e record reflect, that he qualifies for derivation of citizenship under former 
section 321 (a)( 1) or (a)(2) of the Act. 
4 The Applicant's birth certificate states he was born on On this bas is, he would have turned 18 in 

The Applicant claims that his birth cer1ificate contains errors and he submits a hospital record and 
affidavits from family members stating his date of birth is Because t.he Applicant would, in either 
case, have been under at the time of his mother's naturalization in September 1996 (the last event giving ri se to 
eligibility to derive citizenship under former section 321 (a) of the Act), we tind it is not necessary to determine whether 
his actual birth date was in or 

3 
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A. Naturalization of Parent With Legal Custody When Parents Legally Separated 

The Applicant does not satisfy the former section 32l(a)(3) of the Act provision which requires the 
naturalization of the parent having legal custody of the child when there bas been a legal separation 
of the parents. The term "legal separation" in the context of derivative citizenship means either a 
limited or absolute divorce obtained through judicial proceedings. See Matter o{H, 3 I&N Dec. 742, 
743 (BIA 1949). Here, the Applicant does not asset1, nor does the evidence reflect, that his parents 
obtained a legal separation prior to his 18th birthday. Accordingly, the Applicant does not meet the 
legal separation conditions contained in former section 32l(a)(3) ofthe Act. 

B. Naturalization of Mother if Child Was Born Out of Wedlock and Paternity of Child Not 
Established by Legitimation 

The Applicant asserts that he was born out of wedlock and that his paternity has not been established 
by legitimation in Mexico or in California. However, the record contains conflicting evidence as to 
the out of wedlock birth and marriage claims. Even assuming the Applicant demonstrated he was 
born out of wedlock and his parents did not marry before his mother's naturalization in 1996, we 
agree with the Director that his paternity was established by legitimation in California in the 1980s. 
As such, we need not also determine whether his paternity was established by legitimation in 
Mexico. 

1. Inconsistencies Regarding the Applicant's Birth Circumstances and Date 

Although the Applicant claims that he was born out of wedlock and that his father's paternity was 
not established by legitimation in Mexico, his birth certificate and a letter from both his parents 
indicates he was born in wedlock. The birth certificate contains his father's name, lists the 
Applicant's parents as married, and reflects the Applicant was given his father's surname. The joint 
letter signed by the Applicant's parents in September 1997 and submitted with his father's Form l-
130, Petition for Alien Relative, and Form I-485, Application to Register Permanent Residence or 
Adjust Status, states that the parents met in where they both lived in November 1976, they 
became engaged in March 1977, and they eloped in 1978. 

It is incumbent upon the Applicant to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the applicant submits competent objective evidence pointing to where the truth lies. Matter ol Ho. 
19 I&N Dec. 582, 591-92 (BIA 1988). 

The Applicant asserts on appeal that his birth certificate contains clerical errors and erroneously 
states his parents were married. In support, he submits additional letters from his parents and from 
family members to show that his parents did not marry prior to 1997, and that the father 
was not present when the Applicant's birth was registered in Mexico. The Applicant argues that his 

4 
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birth certificate was not issued in compliance with the law in in that his father was 
not present when it was issued, it does not contain his father's signature, and it should therefore not 
contain his father's name. To support his claim, the Applicant submits a letter from an attorney 
claiming it is against Mexican law to list the father's name on the Applicant's birth ceJiiticate if the 
father is not present and did not sign the birth certificate. A review of the birth certificate reflects, 
however, that it contains four names - the mother's, two witnesses, and a fourth name that is 
illegible. The Applicant does not existence of this fomih name is not addressed by the Applicant or 
the attorney, and the possibility exists that it could be his father's signature. In addition, although 
the Applicant claimed in an addendum submitted with his Form N-600, that he was looking into the 
process of amending his birth ce1iificate, the record contains no evidence that the process has been 
initiated or that his birth certificate has been amended. 

The Applicant also submits letters from the Civil Registry offices for 
and The letters reflect that no records 

exist for a marriage between his parents during varying time periods from 1960 onwards. He also 
references a statement made on his mother's naturalization application, and tax return information 
indicating his mother was single. 

We find, however, that we do not need to decide whether the Applicant's parents married in Mexico 
prior to his birth and prior to 1997, because in any event, evidence demonstrates that the Applicant's 
father established paternity over the Applicant by legitimation in California prior to the mother's 
naturalization as a U.S. citizen in 1996. 

2. Paternity Established by Legitimation in California 

The relevant law for establishment of paternity by legitimation in California between 197 5 and 1993 
was found at section 7004 of the California Civil Code (Cal. Civ. Code). 5 Under that section, a 
father was presumed to be the natural parent of a child if he received the child who was born out of 
wedlock, into his home and openly held out the child as his natural child.6 

Here, the record reflects that the Applicant lived with his mother and father in California after 1982 
and when his mother became a naturalized U.S. citizen in 1996. Specifically, the Form I-130 
petition the Applicant's mother filed on the father's behalf in April 1997 lists the same 

5 Cal Civ. Code § 7004 was repealed by Stats. 1993, c. 219 (A.B. 1500), § 63, however the provision continued without 
substantive change in Family code section 7611. Cal Civ. Code § 760 I ( 1993) defined a "parent and child relationship" 
in part as the legal relationship between a child and the child's natural parent upon which the law conferred or imposed 
rights, privileges, duties, and obligations. Cal Civ. Code § 760 I continued former Cal. Civ. Code § 700 I ( 1973) without 
substantive change. 
6 The provisions contained in Cal. Civ. Code § 7004 apply to the Applicant's case, as temporary protected status 
application and appeal claims reflect he moved with his mother to California in November 1981. The Applicant also 
states in a sworn statement made to an immigration officer in October 2014 that his father has been in the United States 
since the 1980s. 

5 
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California address for both parents, and ret1ects that she and the Applicant's father lived together at 
the address from July 1982 to the present. The Applicant's mother signed the Form I-130 
under penalty of perjury certifying that all of the information was true. The mother also listed the 

address on her naturalization application, signed under penalty of per:jury in March 1996, 
and stated that she and the Applicant's father lived together since 1978. The Applicanfs father 
listed the same California address as his residence on his adjustment of status application 
signed under penalty of perjury in October 1997. Similarly, both parents listed the same 
California address on their Form G-325A, Biographic Information forms, each stating that they lived 
at the address from July 1982 to the present. The Applicant's mother signed her Form G-325A 
under penalty of perjury in March 1997, and his father signed under penalty of perjury in October 
1997. In addition, 1993 California car titre evidence for the Applicant's father lists the family's 

address. 

Moreover, school record evidence shows that the Applicant's father held himself out as such in 
California. A document from the reflects the Applicant attended 
school in between 1985 and 1987, lists both his mother's and father's names, and indicates 
the family lived at the same address. 

The Applicant acknowledges on appeal that the record contains statements and evidence indicating 
his father lived with their family in California prior to his mother's naturalization in 1996. The 
Applicant speculates that his parents were assisted by non-attorneys when they tiled their 
applications and may therefore not have been aware of statements that were made. The Applicant 
does not corroborate the assertions with evidence, though. In addition, there is no remedy available 
for an individual who assumes the risk of authorizing an unlicensed attorney or unaccredited 
representative to undertake representations on his or her behalf. See 8 C.F.R. § 292.1. 

The Applicant also asserts that the record contains new statements from himseit: his parents, and 
family members to demonstrate that his parents did not live together and that his father was not 
involved in his life. He claims that income tax returns tiled by his mother between 1982 and 1986 
show that she tiled as head of household and do not indicate that his father lived with them. In 
addition, the Applicant states he believes his father was arrested in California 1982 and that he 
returned to Mexico for a long period of time; however, he submits no details or evidence to 
corroborate this claim. The Applicant contends that it is our burden to verify whether his father was 
removed from the country and for how long. He asserts further that it is our burden to resolve the 
contradictions contained in the record. However, it is the Applicant's burden to establish the 
claimed citizenship by a preponderance of the evidence. Section 341 (a) of the Act, 8 U .S.C. 
§ 1452(a); 8 C.F.R. § 341.2(c). 

Lastly, the Applicant cites to the case, In re Spencer W, 48 Cal. App. 4th 1647, 1654 (1996), and 
claims that in order to meet paternity by legitimation requirements under California law, it must be 
shown that his father assisted in covering his family's household expenses. However, the Spencer 
decision discusses assistance with household expenses as an example of behavior reflecting a parent 
child relationship, and not as a requirement for showing such a relationship. The assistance with 

6 
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household expenses example is discussed along with other factors that could indicate a possible lack 
of parent-child relationship such as a father not putting his name on the child's birth certificate, a 
father not proclaiming paternity to a government agency if it would affect his financial benefits, or a 
father living in the family's home only because he needed a place to stay after years of being in 
prison without any intent to establish a parental relationship. In the AppJicant's case, the record does 
not reflect that his father has denied his paternity over the Applicant. The record also includes 
evidence and several statements by the Applicant's parents retlecting that the father lived with their 
family in California from 1982 onwards and that he was employed and an integrated member of the 
family. In addition, the Applicant's father stated on his Form G-325A that he was employed since 
July 1989. It therefore appears he assisted his family financially. · 

We find that the cumulative evidence, including the statements contained in the Applicant's parents' 
naturalization and adjustment of status applications, school records and California car title 
evidence discussed above reflect that the Applicant's father resided in together with the 
Applicant and his family from 1982 onwards. The Applicant's father therefore satisfied conditions 
set forth in Cal Civ. Code § 7004, and established paternity by legitimation under California law 
prior to. 1996, when the Applicant's mother became a naturalized U.S. citizen. Accordingly, the 
Applicant does not meet the conditions of former section 321 (a)(3) of the Act which pertain to 
derivative citizenship for children born out of wedlock. 

III. CONCLUSION 

The Applicant has not demonstrated that he satisfied the conditions set forth in former section 
321 (a)(3) of the Act. Accordingly, he has not established eligibility for derivative citizenship under 
former section 3 21 (a) of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofC-E-M-G-, ID# 124345 (AAO Mar. 10, 2017) 


