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The Applicant, a native of Belize, seeks a Certificate of Citizenship. See Immigration and Nationality 
Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 
2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). 1 An individual bom outside the United States who 
acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but before 
the age of 18, may apply to receive a Certl.ficate of Citizenship. Generally, an individual claiming 
automatic U.S. citizenship after birth and who was bom between December 24, 1952, and February 27, 
1983, must meet the last of certain conditions by February 26, 2001. For our purposes in this case, 
individuals born to foreign national parents, only one ofwhom naturalized before the individual tumed 
18, the individual may become a U.S. citizen if the individual was born to unmarried parents and is 
claiming to be a U.S. citizen through a naturalized mother, but only if the father has not legitimated the 
individual. 

The District Director, New York, New York, denied the application. The Director conCluded that 
because the Applicant was born to unmarried parents and is claiming derivation through his U.S. 
citizen mother, and the father's inclusion on his birth certificate was sufficient to legitimate him, the 
Applicant is not eligible to derive U.S. citizenship from his mother. · 

The matter is now before us on appeal. On appeal, the Applicant claims the Director erred in finding 
his paternity was established by legitimation, as legitimation under the laws of Belize at that time 
would have required his parents to have been married. In support, the Applicant. cites to precedent 
decisions ofthe Board oflmmigration Appeals (the Board). 

Upon de novo review, we will dismiss the appeal. 

1 
The Child Citizenship Act of 2000 (the CCA), Pub. L. No. I 06-395, 114 Stat. 1631 (Oct. 30, 2000), repealed section 

321 ofthe Act and amended sections 320 and 322. The provisions of the CCA are not retroactive. Sections 320 and 322 
of the Act apply only to individuals who were not yet 18 years old when the CCA took effect on February 27, 200 I. 
Former section 321 of the Act is the relevant statute here because the Applicant had already turned 18 in November 
1999. Matter ofRodriguez-Tejedor, 23 I&N Dec. 153 (BIA 2001). 
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I. LAW 

The Applicant was born in Belize on to foreign national parents. It is 
undisputed that the Applicant's parents never married. He was admitted to the United States as a 
lawful permanent resident in 1982. The Applicant's mother became a U.S. citizen through 
naturalization in 1989. There is no indication that the Applicant's father is a U.S. citizen. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The last critical event giving rise to his eligibility for a Certificate of Citizenship occurred in 
1989, when the Applicant's mother became a naturalized U.S. citizen. 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside ofthe United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

II. ANALYSIS 

As noted above, the Applicant's parents never married each other. 2 His birth certificate was 
registered when he was less than old, listing both his natural parents. He was admitted to 
the United States for lawful permanent residence in 1982, thus meeting the condition of former 

2 The Applicant has submitted a February 2012 statement from the assistant registrar of the Vital Statistics Unit of 
Belize, attesting there was no record found of a marriage between the Applicant's parents, and the record contains 
documents relating to other marriages of the parents. 

2 



Matter of J-P-G-

section 321(a)(5) of the Act. The Applicant's mother became a U.S. citizen through naturalization in 
1989, when the Applicant was under the age of 18, satisfying the condition of former section 
321 (a)( 4) of the Act. As noted above, there is no indication that his father ever became a citizen of 
the United States, meaning the Applicant can derive U.S. citizenship through his mother only if his 
paternity has not been established by legitimation. Former section 321(a)(3) ofthe Act. On appeal, 
the Applicant claims the Director incorrectly interpreted the controlling legitimacy statute from 
Belize, as well as Board precedent, to find he was legitimated by his father, when in fact, he was not. 

Thus, the sole issue in this case is whether the Applicant has demonstrated that his paternity "has not 
been established by legitimation" and so he may derive U.S. citizenship under former section 321 of 
the Act. We find that it has, and consequently, he may not derive citizenship from his U.S. citizen 
mother. 

A. "Paternity Established by Legitimation" Under Former Section 321 of the Act 

There are two concepts under former section 32l(a)(3) of the Act, namely, paternity and 
legitimation. Paternity pertains to the identity of a child's father, and that is not at issue in this case; 
the Applicant's father acknowledged his paternity as he, along with the Applicant's mother, are 
listed on the Applicant's contemporaneously-issued birth certificate as the persons who informed the 
Vital Statistics Registrar about the Applicant's birth. The language of that provision, however, 
speaks to the issue of "paternity by legitimation," and thus conflates the two concepts, since it is 
possible, as in this case, to have one's paternity established and yet not necessarily be a "legitimate" 
child.3 

Paternity is, by and large, a question of fact. Legitimation, on the other hand, is purely a legal 
matter. The United States Court of Appeals for the Second Circuit, in whose jurisdiction this case 
arises, sets forth a scholarly history of the common law of legitimacy in Lau v. Kiley, 563 F.2d 543 
(2d Cir. 1977). In that case, the court stated, "Legitimacy is a legal concept. The law makes a child 
legitimate or illegitimate. . . . Whether a child is born in wedlock or out of wedlock may be 
sociologically, religiously, or psychologically significant, but there is no legal significance unless the 
law makes one."4 Jd. at 548. The court went on to note "the distinction, long known to our own 
common law commentators, between legitimacy as a legal construct and paternity as a biological 
fact." !d. at 550. 

3 It seems reasonably clear that the original Congressional assumption as set forth in former section 321 (and other 
provisions of the Act) was that legitimation would be accomplished by the marriage of a child's biological parents, the 
traditional means when the law was enacted. See Flores-Torres v. Holder, 680 F. Supp. 2d 1099, 1105 (N.D. Cal. 2009) 
citing S.Rep. No. 81-1515, at 692-693 ("[a]s a general proposition, legitimation is accomplished by the marriage of the 
parents with acknowledgement of paternity by the putative father.") The laws and mores surrounding children born out 
of wedlock have changed significantly in the more than 60 years since that time. 
4 The most common legal distinction between legitimate and illegitimate children was their comparative ability to inherit 
from their parents. See id. at 548 ("[T]he only (albeit serious) legal consequence seems to have been that [the 
illegitimate child] could not inherit from his parents or from anyone else."). 
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Traditionally (and still the case in some jurisdictions) the only way to legitimate a child born out of 
wedlock was for the biological parents to marry. In the latter half of the last century, however, some 
countries began to enact laws eliminating the legal distinctions between children born in or out of 
wedlock. While the purpose of these laws was primarily to afford enhanced (if not equal) 
inheritance rights to those born out of wedlock, they soon became relevant in the U.S. immigration 
context. See, e.g., Lau v. Kiley, supra. 

Perhaps the best known administrative case to address the issue was Matter of Clahar, 18 I&N 
Dec. 1 (BIA 1981 ), which involved the definition of "child" for purposes of conferring family-based 
immigration benefits. 5 The Board found in Clahar that all children born in Jamaica, whether in or 
out of wedlock, became "legitimate" for immigration purposes on the date when that country 
enacted legislation eliminating the legal distinctions between them.6 For more than 25 years 
thereafter, children born out of wedlock in countries that had eliminated legal distinctions between 
children based on the mC;trital status of their parents were considered the "legitimate" children of 
those parents for immigration purposes. 

In 2008, however, the Board reversed course in a case that, like this one, involved the definition of 
paternity established by legitimation for purposes of former section 321 of the Act. It is worth 
noting that, in most instances (such as in Matter o[Clahar), it is in the foreign national's interest to 
be considered a legitimated child because the status of "child" is necessary for the immigration 
benefit sought. In the case of derivative citizenship under former section 321, however, the opposite 
is the case: the child born out of wedlock must not have its "paternity established by legitimation" in 
order to derive citizenship fr,om the child's mother, and so it is better not to meet the definition of 
"legitimated." 

The case in 2008 was Matter of Hines, 24 I&N Dec. 544, 547-548 (BIA 2008). The Board in Hines 
found that, while Jamaica had eliminated all legal distinctions between children based on the marital 
status of their parents, in order to "legitimate" a child, that country still required the marriage of the 
child's parents. 7 24 I&N Dec. 544 at 547-548 (BIA 2008) ("section 2 of the Jamaican Legitimation 

5 Matter ofC/ahar concerned the definition of"child" at section IOI(b)(l) of the Act, 8 U.S.C. § IIOl(b)(l), for the 
purpose of establishing eligibility for an immigrant visa. Subsection IOl(b)(I)(C) deals with legitimation, and reads: "a 
child legitimated under the law of the child's residence or domicile, or under the law of the father's residence or 
domicile, whether in or outside the United States, if such legitimation takes place before the child reaches the age of 
eighteen years and the child is in the legal custody of the legitimating parent or parents at the time of such legitimation." 
For sake of completeness, the term "child" is again defined at section IOI(c)(l) of the Act in the citizenship and 
naturalization context in a similar alt,hough not identical manner. Like Matter ofClahar, Lau v. Kiley also involved the 
definition of"child" under section IOI(b)(I)(C) ofthe Act. 
6 At issue in Matter of Clahar was the Jamaican Status of Children Act of 1976. The Applicant in this case is from 
Belize, but we are not aware of any similar holding from the Board or a federal court relating to the laws of Belize. See, 
e.g., Matter o,{Cross, 26 l&N Dec. 485,492 n.7 (BIA 2015)(gatheringjurisdictions that have eliminated distinctions 
between children born in and out of wedlock). 
7 In Hines, the Board followed the reasoning in an earlier case involving former section 321 of the Act, Matter of Rowe, 
23 I&N Dec. 962 (BIA 2006), a case concerning the laws of Guyana. The Board in Rowe held that Guyana's Legitimacy 
Ordinance required the biological parents' man-iage in order to legitimate a child, and so oven-uled its earlier case, 
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Act has remained in effect and continues to provide that a child born out of wedlock can be 
'legitimated' only by the subsequent marriage of his or her parents.")(reference omitted). As Mr. 
Hines' biological mother had never married his father, the Board concluded he had derived 
citizenship through his biological mother, meaning that Mr. Hines was not subject to deportation 
from the United States on criminal grounds. However, the Board extended its holding in all contexts 
involving the definition of "child," not just those involving former section 321 of the Act. "[O]ur 
interpretation of the legitimation concept must be consistent throughout the immigration laws ... 
[these] considerations ... now prompt us to overrule Matter of Clahar." ld. at 548. Thus, while 
those children born out of wedlock and seeking to derive citizenship under former section 321 of the 
Act through their mothers benefited from the Board's new interpretation, others could not be 
classified as the legitimated children of United States citizens (or lawful permanent residents), and 
therefore no longer qualified for immigrant status (or automatic derivation of U.S. citizenship under 
other provisions of the citizenship laws). 

A few years later, the Second Circuit considered this issue and remanded the case of an individual 
born out of wedlock in Jamaica for the Board to clarify and justify its interpretation of the term 
"legitimation," noting that Hines represented a sudden reversal to Clahar 's earlier and long-standing 
approach. Watson v. Holder, 643 F.3d 367 (2d Cir. 2011 ).8 The Board reversed itself on remand, 
but did not accept the Second Circuit's invitation to make a precedential decision in the case. Four 
years later, however, in Matter of Cross, 26 I&N Dec. 485 (BIA 201 5), a case involving similar facts 
to Watson, the Board addressed the issue in a precedent decision and made a new holding. In Cross, 
the Board did not reverse Matter of Hines - indeed, it endorsed that decision- but it did recede from 
that case's holding that its reasoning applied beyond the context of former section 321 of the Act. 
As in Watson, Mr. Cross was born in Jamaica, which had eliminated distinctions between legitimate 
and illegitimate children with the 1976 Jamaican Status of Children Act. Matter of Cross, 26 I&N 
Dec. 485 at 486. Consequently, the Board found that Mr. Cross, who was admitted to the United 
States as a lawful permanent resident and was in his father's legal and physical custody when his 
father naturalized, derived citizenship under section 320 of the Act as he fit within the definition of a 
legitimated "child" under section 101(c)(1) ofthe Act. Jd. at 493. 

Matter of Goorahoo, 20 J&N Dec. 782 (BIA 1994 ), a decision similar to Matter of Clahar, but with regard to Guyanese 
law. 
8 Watson involved a claim of paternal derivative citizenship under se<::tion 320 of the Act, 8 U.S.C. § 1431 (which 
replaced former section 321 ). Section 320 confers automatic citizenship to a child born out of the United States when (I) 
at least one parent is a U.S. citizen, either by birth or naturalization; (2) the child is under the age of 18; and (3) the child 
is residing in the United States in the legal and physical custody of the citizen parent pursuant to a lawful admission for 
permanent residence. In that case, the petitioner's biological father had naturalized when the petitioner was 17 years old, 
and the petitioner otherwise met the remaining criteria of custody and lawful admission. The Board, however, applied 
Matter of Hines and concluded that the petitioner did not meet the definition of "child" [under section I 01 ( c )(1) of the 
Act for citizenship and naturalization purposes] on the ground that he was not the "legitimated" child of his father since 
his biological parents never married. 
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Accordingly, the rule, while perhaps not perfectly clear in all cases, is sufficiently clear here.9 Under 
Matter of Cross, we apply the holding in Matter of Hines only in cases involving former section 321 
of the Act, and so we must in this instance. 

B. Legitimation Act and Status of Children Ordinance of Belize 

Belize was a British colony, British Honduras, until the country attained independence in 1981. In 
1953, the legislature in British Honduras enacted the Legitimacy Ordinance, which provided that any 
child born prior to the marriage of his or her parents would be legitimated by their subsequent 
marriage. The Legitimacy Ordinance, § 3-( 1 )(August 1, 1953 )(Brit. Hond. ), provided: 

Any child born before the marriage of his or her parents, whether before or after 
1st August 1922, whose parents have intennarried or hereafter intermarries shall 
be deemed to have been legitimated by such marriage from his or her birth, and 
shall have the status, and be entitled to all the rights and subject to all the 
obligation, of a child born in wedlock. 

Thus, under the Legitimacy Ordinance, the legitimation of a person in Belize only occurs through 
the marriage of his or her natural parents. See e.g., Matter of Adam and Augustine, 13 I&N Dec. 177 
(BIA 1969). 

In 1980, the Status of Children Ordinance was enacted, and was in force at the time of the 
Applicant's birth in The Status of Children Ordinance removed the legal 
distinctions between legitimate and illegitimate children. The Status of Children Ordinance, Ch. 
143 , § 3-( 1 )(1980), provides: 

9 For example, a district court held in Flores-Torres v. Holder, supra, a case involving the laws of El Salvador, that the 
petitioner before it had derived citizenship under former section 321 of the Act because his paternity had not been 
established by legitimation, notwithstanding the fact that El Salvadoran law had eliminated all distinctions between 
children born in and out of wedlock. The court explicitly gave no deference to Board decisions regarding legitimation 
(although it did not cite or discuss Matter of Hines) but, like the Board in Hines, concluded that the marriage of the 
parents was required to establish paternity by legitimation. The court stated, "Congress intended that paternity of the 
born-out-of-wedlock child be established by legitimation, which required the marriage of the parents subsequent to the 
child's birth." The court therefore held that the petitioner had derived citizenship through his mother because that 
marriage- and hence his legitimation- never took place. However, three years later, the Ninth Circuit explicitly stated 
that the district court's holding was incorrect as a matter of law. In Anderson v. Holder, 673 F.3d 1089 (9111 Cir. 2012), 
the court dealt with former section 301(a)(7) of the Act, 8 U.S.C. § 1401(a)(7) (1952), which conferred citizenship at 
birth, and its operation in conjunction with Arizona law, which provided that every child was the legitimate child of its 
biological parents. Citing several federal court and Board decisions making similar holdings, the court in Anderson 
found that where a jurisdiction had eliminated distinctions between legitimate and illegitimate children, no separate act 
was required for legitimation : an individual's paternity was established by the same law that established his or her 
legitimacy. The Anderson court therefore found that the petitioner in that case, too, had derived citizenship because he 
was the legitimate child of his father. 
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For the purposes of the law of Belize the relationship between every person and 
his father and mother shall be determined irrespective of whether his father and 
mother are or have been married to each other, and all other relationships shall be 
determined accordingly; and subject to subsection (2), all the legal consequences 
of that that relationship shall follow as if the father and mother are or had been 
married to each other at the time of the conception or birth of that person. 

The next subchapter, Ch. 143, § 3-(2)(1980), indicates: 

Where the father and mother of a person were not married to each other at the 
time of that person's conception or birth, then, subject to section 7, the legal 
consequences of the relationship of father and child and any other relationship 
traced in any degree through that relationship shall follow only if-

(a) the father and mother of the person marry each other at some time 
subsequent to the birth of that person; or 

(b) paternity has been admitted or is otherwise established, except that 
where the legal consequences of the relationship are of benefit to the 
father, paternity has been so admitted or established during the lifetime 
of the child. 

Thus, the Status of Children Ordinance of 1980 provided that that all children had equal status under 
the law, regardless of the madtal status of their parents, if the parents of the child subsequently 
marry, or paternity of the child is admitted or otherwise established. 

C. Applying the Holding in Matter of Hines 

Similar to the Jamaican law on legitimation and the status of children, as discussed in Matter of 
Hines, Belize eliminated all legal distinctions between children based on the marital status of their 
parents; however, Belize did not place all father/child relationships on equal footing. Under the 
1980 law, the relationship between a father and a child born out of wedlock would only have a "legal 
consequence" if: (1) the parents married; or (2) "paternity has been admitted or is otherwise 
established." Status of Children Ordinance Ch. 143, § 3-(2)(a), (b). In other words, once the parents 
marry or the father's paternity is admitted or established, the child becomes the legitimate off-spring 
of his or her father and is entitled to all of the associated rights that the relationship provides under 
Belize law. 

Here, the evidence demonstrates the admission and establishment of paternity; the name of the 
Applicant's father appears on his birth certificate not only as his biological father, but also as one of 
the persons who informed the Registrar about the Applicant's birth. This admission of paternity is 
sufficient under Belize law to legitimate the Applicant as a child of his father. As the Applicant may 
only derive U.S. citizenship through his mother under former section 321(a)(3) of the Act if his 
paternity had not been established by legitimation, the Applicant is not a U.S. citizen. 
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III. CONCLUSION 

Although the Applicant has satisfied former sections 32l(a)(4) and (5) of the Act, he has not met 
former section 32l(a)(3) because his paternity was established by legitimation under Belize law at 
the time of his birth. The Applicant remains a foreign national, not a U.S. citizen, and is ineligible 
for a Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter of J-P-G-, ID# 113823 (AAO Mar. 16, 2017) 
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