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The Applicant, who was born in the Dominican Republic in seeks a Certificate of Citizenship 
indicating he derived U.S. citizenship from his father. See Immigration and Nationality Act (the Act) 
§ 320, 8 U.S.C. § 1431. An individual born outside the United States, who automatically derived 
U.S. citizenship after birth but before the age of 18, may apply to receive a Certificate of 
Citizenship. Generally, for an individual claiming automatic U.S. citizenship after birth and who 
was born after February 27, 1983, the individual must have at least one U.S. citizen parent and be 
residing in that parent's custody in the United States as a lawful permanent resident before 18 years 
of age. 

The Director of the San Juan, Puerto Rico Field Office denied the application finding the Applicant 
did not qualify for derivative U.S. citizenship under section 320 of the Act because he did not 
establish, as required, that he was residing in the United States in the legal and physical custody of 
the U.S. citizen father after he was admitted to the United States for permanent residence. 

On appeal, the Applicant submits copies of the U.S. passports the U.S. Department of States issued 
to him prior to the denial of the application. The Applicant asserts the Director's decision was in 
error, because the U.S. Department of State had already determined he was a U.S. citizen. 

We will dismiss the appeal. The Applicant has not demonstrated he was residing in the father's 
custody in the United States as a lawful permanent resident before his 18th birthday. 

I. LAW 

A person who claims to have derived U.S. citizenship through naturalization of a parent may apply 
to the Secretary of Homeland Security for a Certificate of Citizenship and, upon satisfaction that 
such person is a citizen as claimed the Secretary shall furnish a Certificate of Citizenship. See 
section 34l(a) ofthe Act, 8 U.S.C. § 1452(a). 

To determine whether the Applicant derived U.S. citizenship and, thus, whether he is eligible for a 
Certificate of Citizenship, we apply "the Jaw in effect at the time the critical events giving rise to 
eligibility occurred." See Mina.~yan v. Gonzales, 40 I F.3d 1069, 1075 (9th Cir. 2005). 
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The Applicant was born abroad in to married Dominican citizen parents. In 
September 2004, when the Applicant was years old, he was admitted to the United States as a 
lawful permanent resident. His father became a U.S. citizen through naturalization in August 2007, 
when the Applicant was years of age. The Applicant has not claimed or submitted evidence his 
mother is a U.S. citizen. 

The Applicant turned 18 years of age in The law in effect at that time was section 
320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 1 06-395, 114 Stat. 
1631 (CCA). This section applies to individuals who, like the Applicant, were under the age of 18 
when the law went into effect on February 27, 2001, 1 and provides, in pertinent part, that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence (emphasis added). 

Section 101(a)(33) ofthe Act, 8 U.S.C. § ll01(a)(33), defines the term "residence" as "the place of 
general abode ... of a person ... his principal, actual dwelling place in fact, without regard to 
intent." 

11. ANALYSIS 

As outlined above, a child must satisfy all of the conditions for derivative citizenship while less than 
18 years of age. There is no dispute that the Applicant fulfilled two of these conditions, as both his 
father's naturalization and his admission to the United States for permanent residence occurred 
before his 18th birthday. The remaining issue is whether the Applicant has also demonstrated he 
resided in the United States in the legal and physical custody of his U.S. citizen father after he 
obtained lawful permanent resident status in 2004, and before his 18th birthday in The 
Director determined the Applicant did not satisfy the residence requirement of section 320(a)(3) of 
the Act because he spent less than 2 months in the United States during the relevant 2004- time 
period. The Applicant does not contest this determination on appeal. Rather, he argues the Director 
erred in denying the application because the two U.S. passports issued to him by the U.S. 
Department of State prove he isa U.S. citizen. The Applicant asserts he is therefore entitled to a 
Certificate of Citizenship, and the Director's decision should be reversed. 

1 
Matter of Rodriguez-Tejedor, 23 I&N Dec. 153 (BIA 200 I). 
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While the Applicant was issued U.S. passports by the U.S. Department of State, the record before us 
does not establish the Applicant satisfied the residence requirement to derive U.S. citizenship from 
his father under section 320 of the Act. We find, therefore, that the Applicant is not eligible for 
issuance of a Certificate of Citizenship on that basis . 

A. Residence in the United States 

To qualify for derivative citizenship under section 320 of the Act, the Applicant must establish not 
only lawful admission to the United States as a permanent resident, but also residence in the United 
States pursuant to admission in such status. The Applicant has not presented sufficient evidence to 
show he was residing in the United States, as that term is defined in section I 01 (a)(33) of the Act, 
prior to his 18th birthday. 

The record reflects the Director interviewed the Applicant and his father in 2011. According to the 
Director's denial decision, the Applicant testified during the interview that after he was admitted to 
the United States as an immigrant in 2004, he returned to the Dominican Republic and continued to 
live there with his mother while attending school. During this time, he would visit his father for 
short periods of time in order to maintain perinanent resident status in the United States. At the 
conclusion of interview, the Director issued a request for evidence (RFE) to give the Applicant an 
opportunity to establish he was residing in the United States with his father. In response, the 
Applicant submitted a photocopy of his reentry permit with the U.S. entry stamps dated in July 2006, 
and January 2007, and a statement that he obtained the document in order to complete 2-year studies 
in the Dominican Republic. He also indicated that he was subsequently issued a U.S. passport. 

U.S . Citizenship and Immigration Services (USCIS) electronic records confirm that the Applicant 
came to the United States on several occasions after 2004, and that after his departure in 2008 , he did 
not return to the United States until when he was already over 18 years of age. 

The Applicant's arrivals and departures in USCJS records are as follows: 

ENTRY DEPARTURE DAYS IN THE UNITED STATES 

09/01 /2004 09118/2004 18 
07/1112006 07/29/2006 18 
01129/2007 02/02/2007 5 
08/04/2007 UNKNOWN2 "a few days" 
02/0112008 02/09/2008 9 
07/3 112008 08/03 /2008 4 

2 The departure date was not recorded but, according to the Director 's decision, the Applicant testified that he remained 
in the United States for a few days during this visit. 
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Thus, the record of the Applicant's travel, as well as his testimony, confirm that while the Applicant 
visited the United States several times after was admitted to the United States for permanent 
residence in 2004 and before his 18th birthday in his "principal, actual dwelling place in fact, 
without regard to intent" during this time was in the Dominican Republic with this mother, who is 
not a U.S. citizen. 

The interim rule implementing the CCA, published in 66 FR Fed. Reg. 32138 (June 13 , 200 I), 
recognizes that a lawful permanent resident may live outside the United States without losing that 
status. However, under this rule, USCIS and the U.S. Department of State will only document as a 
U.S. citizen a child who, on or after February 27, 2001, is admitted to the United States as a 
permanent resident and actually living in the United States. !d. at 32139. As a matter of policy, 
USCIS will also consider children of U.S. g:ovc rnn1 ent employees ternpo rmil y stationed abroad and 
children living abroad with U.S. citizen parents who are serving in the U.S. military to be residing in 
the United States for the purposes of derivative citizenship under section 320 of the Act.3 But the 
Applicant does not claim or submit evidence his father was a U.S. government employee temporarily 
stationed abroad or a member of the U.S. military residing abroad. 

We find, therefore, that the Applicant does not satisfy the requirement of section 320(a)(3) regarding 
residence in the United States pursuant to a lawful admission for permanent residence. 

B. Residence in Legal and Physical Custody of the U.S. Citizen Parent 

The Applicant also does not meet the provisions of section 320(a)(3) of the Act regarding residence 
in the United States in the U.S. citizen parent's legal and physical custody. 

Legal custody is presumed "in the case of ... [a] biological child who currently resides with both 
natural parents (who are married to each other, living in marital union, and not separated)." 8 C.F.R. 
§ 320.1 (1 )(i). In this case, the record reflects that although the Applicant's parents were married, the 
Applicant did not reside with both parents. Rather, his father resided in the United States while the 
Applicant resided in the Dominican Republic with his mother.4 Accordingly, the Applicant does not 
meet the legal custody requirement for derivative citizenship. 

For the same reason the Applicant does not satisfy the physical custody provision of section 
320(a)(3) of the Act. Although neither the Act nor the regulations define "physical custody," this 
term has. been considered in the context of "actual uncontested custody" in derivative citizenship 
proceedings and interpreted to mean actual residence with the parent. See Bagot v. Ashcrofi. 398 
F.3d 252, 267 (3d Cir. 2005) (father had actual physical custody of the child where the child lived 

:> See 12 USCIS Policy Manual , H.4(A) at fn 5; 1.9(C)(2). 
4 According to USCIS records, the Applicant's mother was admitted to the United States as a lawful permanent resident 
in 2004, but she has since abandoned this status. During a 2012 encounter with the Customs and Border Patrol , she 
testified that since 2004 she resided in the Dominican Republic, partly due to the fact her children attended school there. 
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with him and no one contested the father's custody); Matter olM-, 3 I&N Dec. 850, 856 (BIA 1950) 
(father had "actual uncontested custody" of a child where the father lived with the child, took care of 
the child, and the mother consented to his custody). As the record ref1ects that the Applicant resided 
in the Dominican Republic while his U.S. citizen father resided in the United States, the Applicant 
was not in the father's physical custody. 

In view of the above, we find that the Applicant has not satisfied the section 320(a)(3) requirement 
of residence in the legal and physical custody ofthe U.S. citizen parent, and he is therefore ineligible 
to derive U.S. citizenship from his father. 

C. Applicant's U.S. Passport 

The Applicant indicates he is eligible for issuance of a Certificate of Citizenship because the U.S. 
Department of State determined he is a U.S. citizen and issued him U.S. passports. However, 
jurisdiction over the issuance of Certificates of Citizenship rests with USCIS, not the U.S. 
Department of State. In determination of the Applicant's statutory eligibility for a Certificate of 
Citizenship, we rely on the record before us. See 8 C.F.R. § 103.2(b)(16)(ii). Unfortunately, in this 
case, the evidence is insufficient to support the Applicant's claim that he automatically derived U.S. 
citizenship upon the father's naturalization and that he is therefore eligible for issuance of a 
Certificate of Citizenship on that basis. 

III. CONCLUSION 

The Applicant has not established he derived U.S. citizenship from his father pursuant to section 320 
of the Act, because he has not demonstrated he resided in the father's legal and physical custody in 
the United States as a lawful permanent resident while he was under 18 years of age. The Applicant 
is therefore not eligible for a Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter ol M-T-L-, ID# 116082 (AAO Mar. 21, 2017) 


