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Non-Precedent Decision of the 
Administrative Appeals Office 

MATTER OF X-H- DATE: MAY 3, 2017 

I · APPEAL OF BOSTON, MASSACHUSETTS FIELD OFFICE DECISION 

APPLICATION: FORM N-600K, APPLICATION FOR CITIZENSHIP AND ISSUANCE OF 
CERTIFICATE UNDER SECTION 322 

The Applicant's father, a citizen of the United States, seeks a Certificate of Citizenship on behalf of his 
child who was born in China on See Immigration and Nationality Act (the Act) section 
322, 8 U.S.C. § 1433. A U.S. citizen parent may apply for a Certificate of Citizenship on behalf of a 
child residing outside the United States if the child is residing in the U.S. citizen parent's custody, and 
that parent had been physically present in the United States for 5 years, 2 of which were after the parent 
turned 14 years old. 

The Director of the Boston, Massachusetts Field Office denied the application, concluding that 
evidence demonstrates the Applicant's U.S. citizen father resides in the United States. The 
Applicant therefore did not establish she resided abroad in father's physical custody, as required 
under section 322(a)(4) ofthe Act. . 

On appeal, the Applicant submits additional evidence and claims the Director erred in not approving 
her Form N-600K, Application for Citizenship and Issuance of Certificate under Section 322. She 
does not contest the Director's finding that her father lives in the United States. She asserts, 
however, that her father was awarded sole legal and physical custody, and that he maintains physical 
custody over her while she attends and lives at a boarding school in China. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

As amended by the Child Citizenship Act of 2000 (CCA), Pub. L. No. 106-395, 114 Stat. 1631 
(Oct. 30, 2000), which took effect on February 27, 2001, section 322 of the Act applies to children 
born and residing outside of the United States. It provides, in pertinent part: 

(a) A parent who is a citizen of the United States ... may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired citizenship 
automatically under section 320. The Attorney General [now Secretary of the 
Department of Homeland Security (Secretary)] shall issue a certificate of citizenship 
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to such applicant upon proof, to the satisfaction of the [Secretary], that the following 
conditions have been fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of 
fourteen years .... 

(3) The child is under the age of eighteen years. 

(4) The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

(b) Upon approval of the application (which may be filed from abroad) and ... upon 
taking and subscribing before an officer of the Service within the United States to the 
oath of allegiance required by this Act of an applicant for naturalization, the child 
shall become a citizen of the United States and shall be furnished by the [Secretary] 
with a certificate of citizenship. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" 
standard requires that the record demonstrate that the Applicant's claim is "probably true," based on 
the specific facts of her case. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing 
Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r. 1989)). 

II. ANALYSIS 

The issue in this case is whether the Applicant has demonstrated by a preponderance of the evidence 
that she resides outside of the United States in the physical custody of her U.S. citizen father, as 
required under section 322(a)(4) ofthe Act. 1 

1 Naturalization certificate evidence demonstrates the Applicant's father became a U.S. citizen in 2005. She therefore 
meets section 322(a)(l) of the Act citizen parent requirements. The Director did not address whether the Applicant 
established her U.S. citizen father was physically present in the United States for 5 years, at least 2 after turning 14, as 
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The Applicant does not dispute that her father lives in the United States, while she lives in China. 
She claims, nevertheless, that the record demonstrates she resides in China in her father's physical 
custody. Specifically, she asserts that the People's Court of 
awarded sole physical custody to her father in 2015. She contends further that she has attended 
and lived at a boarding school in China since that time, her father supports her financially and is 
responsible for her care and maintenance, and she therefore resides in her father's physical custody 
in China. In support, the Applicant submits financial evidence, letters from her school, and 
photographs. The record also contains a copy of the People's Court of district court 
order. We find that all the evidence is insufficient to establish that the Applicant resides abroad in 
the physical custody of her U.S. citizen father. 

The Act defines the term "residence" in pertinent part as, "the place of general abode . . . [which 
means his or her] principal, actual dwelling place in fact, without regard to intent." Section 
101(a)(33) of the Act, 8 U.S.C. § 1101(a)(33). Neither the Act nor the regulations define the term 
"physical custody" however, "physical custody" has been considered in the context of "actual 
uncontested custody" in derivative citizenship proceedings and interpreted to mean actual residence 
with the parent. See Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950) (father had "actual uncontested 
custody" of a child where the father lived with the child, took care of the child, and the mother 

· consented to his custody); Bagot v. Ashcroft, 398 F.3d 252, 267 (3rd Cir. 2005) (father had actual 
physical custody of the child where the child lived with him and no one contested the father's 
custody.) 

In the present matter, it is uncontested that the Applicant's father resides in the United States, 
whereas the Applicant resides in China. The Applicant's father claimed in a September 2016 sworn 
statement that he lives in the United States. He stated further, in his sworn statement, that the 
Applicant has never lived with him, and that she "has been staying with her biological mother in 
China." The Applicant also represented on her Form N-600K that her father resides in 
Massachusetts. This is corroborated by home mortgage documents. Furthermore, the People's 
Court of order lists the Applicant's father's address, and reflects he was 
temporarily in China during the custody proceedings. 

Despite evidence of her father's actual residence in the United States, the Applicant claims that she 
resides abroad in her father's physical custody because a court awarded him sole physical custody, 
and because she attends and lives at a boarding school in China. However, even if the Applicant 
meets her burden of proof on those two issues, she still would not meet 3 22( a )(4) of the Act physical 
custody requirement of actual residence with the father. While a plausible argument exists that a 

required under section 322(a)(2)(A) of the Act. However, we do not need to make a determination on this issue as we 
are concluding the Applicant has not met section 322(a)(4) of the Act physical custody conditions, and is therefore not 
eligible to derive citizenship through her father under section 322 of the Act. Similarly, we do not need to address 
whether the Applicant has satisfied legitimation and legal custody conditions set forth in section 322(a)(4) of the Act and 
8 C.F.R. § 320.1, or whether she has shown that sections 322(a)(5) and 322(b) of the Act requirements were met. 
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parent who maintains care and custody and actually resides with his or her child abroad would not 
relinquish physical custody simply by enrolling the child in a boarding school, the record in this case 
does not show that the Applicant's father resided with his child anywhere. To the contrary, the 
evidence shows her father's "principal, actual dwelling place in fact" is in the United States, her 
residence is in China, and according to his sworn statement, they have never lived together. 
Accordingly, the Applicant does not meet the physical custody conditions contained in section 
322(a)(4) ofthe Act. 

III. CONCLUSION 

The Applicant has not demonstrated that she resides abroad in the physical custody of her U.S. 
citizen father. Accordingly, she has not established eligibility for issuance of a Certificate of 
Citizenship pursuant to section 322 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of X-H-, ID# 310456 (AAO May 3, 2017) 
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