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The Applicant, who was born out of wedlock in Jamaica in seeks a Certificate of Citizenship 
indicating that he derived U.S. citizenship from his mother. See Immigration and Nationality Act 
(the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 
2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the United States who 
acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship. To establish derivative 
citizenship under former section 321 of the Act, an individual must meet certain conditions between 
December 24, 1952, and February 26, 2001. Those conditions include residence in the United States 
as a lawful permanent resident, and naturalization of both parents as U.S. citizens before the 
individual's 18th birthday. 

For individuals born to foreign national parents, only one of whom naturalized before the individual 
turned 18, the individual may become a U.S. citizen if one of three conditions is met: that 
individual's non-naturalized parent is deceased, the U.S. citizen parent has custody over the 
individual after a legal separation or divorce, or, if the individual was born to unmarried parents and 
is claiming to be a U.S. citizen through a naturalized mother, the father must not have made the 
individual his legitimate child. 

The Director of the New York, New York, District Office denied the application, concluding that the 
Applicant did not provide evidence of his parents' marriage, divorce, and legal custody required to 
establish derivative citizenship. 1 

On appeal, the Applicant submits additional evidence, including a corrected divorce judgment, and 
asserts that following the parents' divorce he had always lived with his mother because his father did 
not have any interest in custody. 

1 The Director improperly considered the Applicant's citizenship claim under section 320 of the Act, 8 U.S.C. § 143 I, as 
amended by the CCA. This error does not affect our adjudication on appeal, as we consider the entire record de novo. 
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Upon de novo review, we will sustain the appeal. The evidence is sufficient to show that the 
Applicant was in his U.S. citizen mother's actual, uncontested custody after the divorce and before 
he was 18 years old. 

I. FACTS AND PROCEDURAL HISTORY 

As stated above, the Applicant was born in Jamaica in to foreign national parents, who were 
married two years later. They were subsequently divorced in New York in 1987, and the 
Applicant's niother re-married. In 1993, when the Applicant was years old, he was admitted to 
the United States for permanent residence as a derivative child of his father. His mother became a 
naturalized U.S. citizen in 1995, when the Applicant was years old. The Applicant's father, who 
died in was not a U.S. citizen. 

The Applicant filed Form N-600, Application for a Certificate of Citizenship, asserting he derived 
U.S. citizenship from his mother. In response to the Director's request for evidence (RFE) that his 
mother had legal custody, the Applicant submitted a copy ofhis parents' 1987 divorce decree issued 
by the New York State Court. This decree provided that the issues of the children's 
custody, visitation, support, and maintenance were to be decided by the family court upon obtaining 
appropriate jurisdiction. The Director noted that the Applicant's name and date of birth referenced 
in the court document did not match the information on his birth certificate, and issued a second 
RFE, asking the Applicant again to submit a divorce judgment with findings of facts regarding 
custody, and to explain the inconsistencies regarding his biographical data. He responded by 
submitting a copy of a post-judgment motion for correction of the divorce judgment, his mother's 
affidavit regarding custody with a copy of her 1994 U.S. tax return, and a copy of his father's 1986 
affidavit waiving his right to answer the summons for divorce. The Director nevertheless denied the 
application, stating that the Applicant did not establish derivative citizenship because he did not 
submit the requested evidence. 

II. LAW 

To determine whether the Applicant derived U.S. citizenship from his mother based on the above 
facts, we apply "the law in effect when [he] fulfilled the last requirement for derivative citizenship." 
Ashton v. Gonzales; 431 F.3d 95, 97 (2d Cir. 2005) (citing Matter of Rodriguez-Tejedor, 23 I&N 
Dec. 153, 163 (BIA 2001)). The law at the time the Applicant fulfilled the last requirement, that is, 
when his mother naturalized in 1995, was former section 321 of the Act, which provided in pertinent 
part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment of the following 
conditions: 

(1) The naturalization of both parents; or 
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(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years. 

The CCA, which took effect on February 27, 2001, repealed the above section, and amended the 
existing section 320 of the Act, which now provides that a foreign-born child automatically becomes 
a U.S. citizen as long as the child has one U.S. citizen parent (whether by birth or naturalization), the 
child is under 18, and the child is residing in the United States in that parent's legal and physical 
custody as a lawful permanent resident. However, the provisions of the CCA are not retroactive. 
The amended section 320 of the Act applies only to individuals who were not yet 18 years old as of 
February 27, 2001. See Matter of Rodriguez-Tejedor, supra. Because the Applicant turned years 
of age in 1996, before the passage of the CCA, his derivative citizenship claim must be considered 
under former section 321 of the Act. 

A child who has satisfied the statutory conditions of former section 321 (a) of the Act before the age 
of 18 years has acquired U.S. citizenship, regardless of whether the naturalized parent acquired legal 
custody of the child before or after the naturalization. Matter of Douglas, 26 I&N Dec. 197 (BIA 
2013). 

III. ANALYSIS 

As stated above, in order to establish derivative citizenship under former section 321 of the Act, the 
Applicant must show either that both his parents naturalized, or that he met one of the conditions to 
derive citizenship from only one naturalized parent. There is no dispute that the Applicant' is 
ineligible to derive citizenship from both parents because his father did not naturalize. The 
Applicant claims, however, that he met the eligibility criteria to derive citizenship solely from his 
mother pursuant to the first clause of former section 321(a)(3) of the Act. Specifically, he asserts 
that after his parents were divorced he lived with his mother in the United States as a lawful 
permanent resident. 2 

2 The Applicant does not assert or submit evidence that he is eligible to derive citizenship from his, mother under the 
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The record reflects that the Applicant has satisfied several requirements to derive citizenship from 
his mother, as his parents were legally separated,3 and he was under the age of 18 when he was 
admitted to the United States for permanent residence and when his mother naturalized. The 
remaining issue is whether the Applicant's mother had legal custody following the parents' divorce, 
and before he turned 18 years old. 

The Director determined that the Applicant did not provide sufficient evidence to establish that he 
derived U.S. citizenship from his mother. On appeal, the Applicant asserts that his mother always 
had custody, and submits a copy of the divorce judgment, as amended by the New York 
Court in 2014. While the amended judgment now reflects the Applicant's correct name 
and date of birth, it does not include any new information about legal custody. 

Nonetheless, upon review of the entire record, we conclude the preponderance of the evidence 
indicates that the Applicant met the legal custody requirement through residence in the actual, 
uncontested custody of his mother before his 18th birthday. We find, therefore, that the Applicant 
has demonstrated he derived U.S. citizenship from his mother. 

A. Judicial Custody Determination 

Because the Applicant is claiming derivative citizenship solely through his naturalized mother, he 
must establish that his mother had legal custody after the parents divorced in 1987, and before the 
Applicant turned years of age in 1996. The first step in deciding whether a naturalizing parent 
has "legal custody" of a child for purposes of derivative citizenship is to determine whether a 
judicial decree or statutory grant awards custody to the naturalizing parent exists. Garcia v. USICE, 
669 F.3d 91, 95 (2d Cir. 2011) (citing Bagot v. Ashcroft, 398 F.3d 252, 268-69 (3d Cir. 2005)); 
Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950). 

In this case, the record does not include a judicial custody award to either parent. The divorce 
judgment specifically states that the custody issue was to be decided by the family court once that 
court obtained appropriate jurisdiction.4 However, the Applicant has not claimed or submitted 

circumstances described in former section 321 (a)(2) or in the second clause of former section 321 (a)(3) of the Act. The 
record reflects the Applicant may not benefit from the provisions of former section 321 (a)(2) of the Act because his 
father was not deceased prior to his 18th birthday. Moreover, although the Applicant was born out of wedlock, his 
paternity was established by legitimation in Jamaica when his parents married. See Matter of Hines, 24 I&N Dec. 544, 
547-548 (BIA 2008) (For the purposes of derivative citizenship under former section 321 (a)(3) of the Act, a child born 
out of wedlock in Jamaica is deemed "legitimated" child of his biological father- if the father was married the child's 
biological mother at some point after the child's birth.). 
3 The term "legal separation," as it is used in former section 321 (a)(3) of the Act requires that the separation be pursuant 
to "proceedings ... which terminate the marriage completely, as by absolute divorce, or which merely separate the 
parties without destroying the marital status." INS Interp. 320.1(6). The divorce judgment of the Applicant's parents 
satisfies the legal separation requirement of former section 32l(a)(3) ofthe Act. 
4 According to the Affidavit of Child's Residence submitted by the Applicant's mother in 1986 with the divorce petition, 
as we11 as the information on the Applicant's Optional Form 230, Application for Immigrant Visa and Alien 
Registration, the Applicant resided in Jamaica at the time of the parents' divorce. Thus, the court lacked jurisdiction to 
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evidence that his mother petitioned the family court for a custody order after he was admitted to the 
United States in 1993, or that she was otherwise granted'custody by the court following the parents' 
divorce. 

We conclude therefore that the divorce judgment alone is not dispositive on the issue of the legal 
custody. 

B. Actual Uncontested Custody 

Where, as in this case, there is no "judicial determination or judicial or statutory grant of custody in 
the case of legal separation of the parent of a person claiming citizenship under section [321 ( a)(3) of 
the Act], the parent having actual uncontested custody is to be regarded as having 'legal 
custody' .... " Matter of M-, 3 I&N Dec. at 856. The Applicant must therefore establish that in the 
absence of a formal custody order, his mother had actual, uncontested custody. We find the 
evidence sufficient to show that she did. 

"Two predominant indicators of 'actual uncontested custody' are (i) the child's physical residence, 
and (ii) consent to custody by the non-custodial parent." See Garcia v. USICE, 669 F.3d at 97. 

1. Applicant's Physical Residence 

The record supports the Applicant's claim that he resided with his mother after he was admitted to 
the United States for permanent residence in 1993, and before he turned years old in 1996. First, 
although the Applicant obtained permanent resident status based on a visa petition filed on his 
father's behalf, the information on his immigrant visa application indicates he intended to reside in 
the United States with either his aunt or his mother. In her affidavit, the mother states that she has 
always been a sole provider for her children. The mother's 1994 tax return, on which she listed the 
Applicant and his siblings as her household members, supports this statement and indicates that the 
Applicant lived with his mother in 1994. In addition, U.S. Citizenship and Immigration Services 
records show that the mother represented on her Form N-400, Application for Naturalization, that 
the Applicant lived with her and her U.S. citizen spouse in New York. She confirmed this 
representation under oath during her naturalization interview in 1994. Finally, the address listed on 
the mother's 1995 naturalization certificate is the same as the address the Applicant represented on 
his 2003 application for a permanent resident card replacement and in the instant citizenship 
proceedings. This evidence, although dated outside of the statutory period, tends to support the 
Applicant's claim that he always lived in the United States with his mother. We find, therefore, that 
the Applicant has satisfied the "physical residence" component of the mother's actual uncontested 
custody prior to his 18th birthday. 

award custody. See generally Garcia v. USICE, supra. 
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2. Consent to Custody by the Non-Custodial Parent 

The evidence is also sufficient to demonstrate that the mother's actual custody of the Applicant was 
"uncontested." 

One purpose of the provisiOns of former section 32l(a)(3) of the Act is to "prevent ... the 
naturalizing parent from usurping the parental rights of the alien parent." Barthelemy v. Ashcroft, 
329 F.3d 1062, 1066 (9th Cir. 2003). Because conferring automatic derivative citizenship may 
disturb those rights, the non-naturalizing parent must be sufficiently "removed from the picture." 
Bustamante Barrera v. Gonzales, 447 F.3d. 388, 398 (5th Cir. 2006). The fact that a child 
continuously lives with the naturalized parent is not enough to satisfy the "uncontested" requirement 

· of Matter ofM-, supra. Kamara v. Lynch, 786 F.3d. 420,425 (5th Cir. 2015). In order to protect the 
non-naturalized parent, there must be persuasive, sufficient proof of inaction or acquiescence by the 
other parent to show that he or she has been "removed from the picture." I d., referencing Matter of 
M-, 3 I. &N. Dec.~at 851 (noting the presence of an affidavit from the non-naturalized parent that 
illustrated the naturalized parent had been solely tasked with raising the child). See also Bagot v. 
Ashcroft, supra (holding that the father had actual uncontested custody of a child where the child 
lived with the father while attending school, and the mother approved of the arrangement). 

In this case, the record shows that the Applicant, his siblings, and his father were admitted to the 
United States as immigrants on the same date. However, as discussed above, his immigrant visa 
application, completed by his mother, indicates that the Applicant intended to reside in the United 
State!'! with the mother or, in the alternative, with his aunt. The record further shows that the 
Applicant was interviewed in connection with his immigrant visa at the American Embassy in 

Jamaica, in May 1993. At that time, the Applicant's father signed the application 
acknowledging accuracy of all information, including the statements about the Applicant's intended 
residence in the United States. This indicates that the father was aware that the Applicant would be 
residing in the United States with the mother, and that he did not object to this arrangement. 
Moreover, there is no evidence to suggest that the father sought to change the custody arrangement 
after he and the Applicant and his siblings were admitted to the United States as immigrants. Thus, 
we conclude that the father did not object to the mother's custody. 

In view of the above, we find that the Applicant has demonstrated by a preponderance of the 
evidence that he was in his mother's actual uncontested custody after the parents' divorce in 1987 
and before his 18th birthday. 

· IV. CONCLUSION 

The Applicant has shown that his parents were divorced and that he resided in his mother's legal 
custody as a lawful permanent resident while he was under 18 years of age. The Applicant has 
therefore established that he derived U.S. citizenship from his mother. 
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ORDER: The appeal is sustained. 

Cite as Matter of R-K-G-, ID# 261554 (AAO May 17, 2017) 


