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APPEAL OF KENDALL FIELD OFFICE DECISION 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: MAY 24, 2017 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in Haiti , seeks a Certificate of Citizenship indicating he qualifies for 
automatic U.S . citizenship from his U.S. citizen father. See Immigration and Nationality Act (the 
Act) section 301(a)(7), 8 U.S.C. § 1401(a)(7), amended by Act of October 10, 1978, Pub. L. No. 95-
432, 92 Stat. 1046, and section 320 of the Act, 8 U.S.C. § 1431. An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship 
after birth but before the age of 18, may apply to receive a Certificate of Citizenship. For an 
individual claiming to be a U.S. citizen at birth, and who was born to married parents between 
December 24, 1952, and November 14, 1986, one parent must be a U.S. citizen parent, and that parent 
must have been physically present in the United States for 10 years (with at least 5 years occurring after 
the age of 14) before the individual's birth. For an individual claiming to derive U.S. citizenship afi:er 
birth and who was born after February 27, 1983, the individual must have at least one U.S. citizen 
parent and be residing in that parent's custody in the United States as a lawful permanent resident 
before 18 years of age. 

The Director of the Kendall Field Office, Miami, Florida, denied the application. The Director 
concluded the Applicant did not establish that he was residing in the physical custody of his U.S. 
citizen father, as required under section 320 of the Act. 

On appeal, the Applicant submits a brief and additional evidence, asserting that he was in the 
custody of his U.S . citizen father after his admission to the United States in 1997. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking a Certificate of Citizenship indicating he acquired U.S. citizenship at birth 
from his U.S. citizen father. The applicable law for transmitting citizenship to a child born abroad 
when one parent is a U.S. citizen is the statute that was in effect at the time of the child's birth. See 
Chau v. Immigration and Naturalization Service, 24 7 F .3d 1026, 1029 n.3 (9th Cir. 2001) (internal 
quotation marks and citation omitted). The Applicant was born on to married 
parents, one of whom was a U.S. citizen and the other a foreign national. Accordingly, the 
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Applicant's citizenship claim falls within the provisions of former section 301(a)(7) of the Act, 
which provided: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 
That any periods of honorable service in the Armed Forces of the United States by 
such citizen parent may be included in computing the physical presence requirements 
of this paragraph. 

The Applicant also indicates that he is eligible for derivative U.S. citizenship after birth from his 
father. The applicable law for derivative citizenship purposes is "the law in effect at the time the 
critical events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 
(9th Cir. 2005). In the present matter, the Applicant was born in to married parents, a 
U.S. citizen father who naturalized in 1959, and a foreign national mother. He was admitted to the 
United States for lawful permanent residence in 1997. Accordingly, Section 320 of the Act, 
as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA), 
which was in effect at the time the Applicant turned 18 years of age, , applies to this citizenship 
claim. 1 

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

1 
As the Applicant was born prior to the enactment of the CCA, his case could also be considered under former section 

321 ofthe Act, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of2000, Pub. L. No. 106-395, 
114 Stat. 1631 (2000). However, former section 321 of the Act applies in the situation where a child is born outside the 
United States to foreign national parents. As the Applicant's father was already a naturalized U.S. citizen at the time of 
his birth, former section 321 of the Act does not apply. 
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II. ANALYSIS 

The Applicant has established he was born in wedlock to his claimed father by submitting a copy of 
his birth certificate, and his parents' marriage certificate. Furthermore, the father's 1959 Certificate 
ofNaturalization reflects he was a U.S. citizen at the time the Applicant was born. The main issues 
on appeal are whether the Applicant has demonstrated that he either qualifies for derivative U.S. 
citizenship after birth pursuant to section 320 of the Act, or that he acquired U.S. citizenship from 
his father at birth under former section 301(a)(7) of the Act. 

The record reflects the Applicant fulfills some conditions for derivative citizenship under section 
320 of the Act. Specifically, his father became a naturalized citizen in 1959, before the Applicant 
was born, and the Applicant became a lawful permanent resident before he became 18 years of age. 
The remaining issue for section 320 of the Act purposes is whether the Applicant has shown he 
resided in the legal and physical custody of his U.S. citizen father following his admission to the 
United States in 1997. On appeal, the Applicant claims although he attended school in Haiti, he 
lived with his father in the United States during the summer months. He avers that both his parents 
exercised physical custody over him after he became a lawful permanent resident. However, we find 
the evidence is insufficient to establish that the Applicant was in his father's legal and physical 
custody between 1997, when he was admitted to the United States, and his 18th birthday in 
As such, the Applicant does not qualify for a Certificate of Citizenship under section 320 of the Act. 

In analyzing this case under section 301(a)(7) of the Act, the issue is whether the Applicant has 
shown that his U.S. citizen father was physically present in the United States for a period or periods 
totaling not less than 10 years prior to the Applicant's birth, at least 5 of which were after his father 
attained the age of 14 years. We find although the Applicant has shown his father was physically 
present for three years in this timeframe, he has not submitted sufficient evidence to meet the 10-
year requirement. 

A. Physical Custody Under Section 320 of the Act 

The evidence is insufficient to show the Applicant's father had physical custody in the United States 
as required in section 320(a)(3) of the Act. 

Neither the Act nor the regulations define the term "physical custody." However, "physical 
custody" has been considered in the context of "actual uncontested custody" in derivative citizenship 
proceedings and interpreted to mean actual residence with the parent. See Bagot v. Ashcroft, 398 
F.3d 252, 267 (3rd Cir. 2005) (father had actual physical custody of the child where the child lived 
with him and no one contested the father's custody); Matter ofM-, 3 I&N Dec. 850, 856 (BIA 1950) 
(father had "actual uncontested custody" of a child where the father lived with the child, took care of 
the child, and the mother consented to his custody). 

Although the Applicant submits his father's 2002 Medicaid and voter registration documents, these 
were issued after the Applicant turned 18, and as such, they do not demonstrate the father was in the 
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United States during the relevant time period. He also provides copies of his brother's federal 
income tax returns for the years 1999 to 2003, in which his brother claims his father and the 
Applicant as his dependents; however, Internal Revenue Service (IRS) regulations only require that 
support be provided to the persons listed as dependents, and does not require the person listed as a 
dependent to be living with the tax-payer.2 As such, the Applicant's brother's federal income tax 
returns also do not show the father was in the United States between 1997 and 2001. Moreover, the 
2003 Haitian school document is unaccompanied by a certified English language translation, as 
required by 8 C.F.R. § 103.2(b)(3). Therefore, we cannot meaningfully determine whether it 
supports the Applicant's assertions on custody. 

We conclude that because the Applicant has not shown his father was in the United States during the 
relevant time period, he has consequently not demonstrated he resided with his father in the United 
States. 

B. Legal Custody Under Section 320 of the Act 

For purposes of the CCA, legal custody "refers to the responsibility for and authority over a child." 
See 8 C.F.R. § 320.1. The regulation states that USCIS will presume a U.S. citizen parent has legal 
custody of a child in the case of a biological child who currently resides with both natural parents, 
who are married to each other, and living in marital union. However, as discussed above, there is no 
evidence that the Applicant resided with his father in the United States between 1997 and 2001, and 
therefore there is no presumption of legal custody. Moreover, the Applicant does not assert, nor 
does the record reflect, other factual circumstances which would warrant a finding that the U.S. 
citizen father had legal custody over the Applicant in the United States prior to the Applicant's 18th 
birthday. Therefore, we cannot find that the Applicant has satisfied the legal custody requirement in 
section 320 of the Act. 

C. Physical Presence Requirement Under Section 301(a)(7) of the Act 

The Applicant's father was a naturalized U.S. citizen at the time of his birth, and therefore the 
Applicant could establish eligibility for a Certificate of Citizenship under section 301(a)(7) of the 
Act if he can show his father was physically present in the United States for 10 years prior to the 
Applicant's birth in at least 5 of which were after his father's 14th birthday in The 
statute indicates that any periods of honorable service in the Armed Forces of the United States by 
the U.S. citizen parent may be included in computing the physical presence requirements. Here, the 
Applicant submitted a military document indicating his father served in the United States 
from June 1956 to July 1959, a period of three years. However, there is no additional evidence 
regarding the Applicant's father's physical presence in the United States prior to the Applicant's 
birth. 

2 See, e.g., "Relatives who don't live with you," IRS Publication 501, https://www.irs.gov/publications/p501/ar02.html. 
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Therefore, we find the Applicant has not shown his father was physically present in the United 
States for 10 years prior to his birth in as required under section 301(a)(7) of the Act. 

III. CONCLUSION 

The Applicant has not established he qualifies for automatic U.S. citizenship from his father 
pursuant to section 320 of the Act, because he has not demonstrated he resided in his father's legal 
and physical custody in the United States as a lawful permanent resident while he was under 18 
years of age. In addition, the Applicant has not shown he acquired U.S. citizenship from his father 
pursuant to section 301(a)(7) of the Act, because he has not established his father was physically 
present in the United States for 10 years prior to his birth, 5 of which were after attaining the age of 
14 years. The Applicant is therefore not eligible for a Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter of P-M-1-P-S-, ID# 284832 (AAO May 24, 2017) 
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