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The Applicant, who was born in the Dominican Republic, seeks a Certificate of Citizenship 
indicating he derived citizenship from his father. See Immigration and Nationality Act (the Act) 
section 32 1, 8 U.S.C. § 1432, repealed by Sec. I 03(a), title J, Child Citizenship Act of 2000, Pub. L. 
No. 106-395, 114 Stat. 1631 (2000). An individual born outside the United States who acquired 
U.S. citizenship at birth , or who automa ti cally derived U.S. citizenship atle r birth but before the age 
of 18, may apply to receive a Certificate of Citi zenship. Generally, an individual claiming automatic 
U.S. citizenship after birth and who was born between December 24, 1952, and February 27, 1983 , 
must meet the last of certain conditions by February 26, 2001. For individuals born to foreign 
national parents, only one of whom naturalized before the individual turned 18 years of age, the 
individual may become a U.S. citizen if one of three conditions are met: that individual's non
natura lized parent is deceased; the U.S. citi zen parent has custody over the individual after a legal 
separation or divorce; or, if the individual was born to unmarried parents and is claiming to be a U.S. 
citizen through a naturalized mother, the father must not have made the individual his legitimate 
child. 

The Director of the New York, New York, District Office denied the appl ication.' The Director 
concluded the Applicant did not meet requ irements to derive citizenship from his father under 
former section 321 of the Act, and a lso did not demonstrate that he \vas legiti mated by his father.2 

The matter is now before us on appeal. On appeal, the Applicant provides a statement and 
previously submitted evidence. He asserts that he is eligible to derive citi zenship through his father 

1 The Applicant has filed two appeals of the Director's decision. The first appeal was untimely; however, the Director 
treated it as a motion to reopen and a motion to reconsider. See 8 C.F.R. § 103.3(a)(2)(v)(B)(2) (if an untimely appeal 
meets the requirements of a motion to reopen or a motion to reconsider, the appeal must be treared as a motion and a 
decision must be made on the merits of the case.) The official havingjurisdiction over a motion is the official who made 
the last decision in the proceeding, in th is case the Director of the New York, New York District Office. See 8 C.F.R. 
§ 103.5(a)(1Xii). The Applicant is current ly appealing the Director's denial of his application on motion. 
1 The Director also determined that the Applicant was ine ligible to derive c itizenship under sections 320 and 322 of the 
Act, 8 U.S.C. §§ 143 1 and 1433, because he was over the age of 18 when the provisions went into effect. Sections 320 
and 322 of the Act apply only to individuals who were not yet 18 years old as of February 27, 200 I. The Applicant was 
bo rn in and he was in February 200 I. We therefore agree that section 320 and 322 of the Act 
provisions do not apply to him . 
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because he was born to unmarried parents and was legitimated, and prior to his 18th birthday he 
resided in the United States as a lawful rermanent resident in his U.S. citizen f<lther's legal custody. 

Upon de novo review, we will dismiss the appeal. 

1. LAW 

To assess the Applicant's eligibility for a Certificate of Citizenship, we first need to determine which 
law applies. The record reflects that the Applicant was born [n the Dominican Republic on 

to unmarried foreign national parents ·Nho never married. The Applicant' s father 
became a U.S. citizen through naturalization in May 1987, when the Applicant was years of age. 
There is no evidence that his mother is a U.S. citizen. The Applicant was admitted to the United 
States as a lawful pem1anent resident in 1991, when he was years old. 

For derivative cicizenship purposes we apply "the law in effect at t11e time rhe critical events giv·ing 
rise to eligibil ity occurred." See 1'finasyan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 2005). The 
Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 163 1 (Oct. 30, 2000), 
whi.ch took effect on February 27, 2001, amended sections 320 and 322 of the Act, and repealed 
section 321 of the Act. The provisions of the CCA are not retroactive, and the amended provisions 
of section 320 and 322 of the Act apply only to individuals who were not yet 18 years old as of 
February 27, 2001. Because the Applicant was over the age of 18 on February 27, 2001, he is not 
eligible for the benefits of the an-.ended Act. See !vfatler C!f Rodriguez-Tejedor. 23 I&N Dec. 153 
(BIA 2001). Therefore, the Applicant ' s citizenship claim must be considered under the provisions of 
former section 321 of the Act. · 

Former section 321 of the Act provided in pertinent pmt that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen ofthe United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody o:f the child when there 
has been a Jegal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has noL been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 
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(5) Such child is residing in the United States pursuant to a lawful admission for 
pennanent residence at the time of the naturalization of the parent last 
naturalized under clause ( 1) of thi s subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside pem1anently in 
the United States while under the age of 18 years. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See lvfaller of 
Batres-Larios, 24 T&N Dec. 467, 468 (BIA 2008). 

IT. ANALYSIS 

The issue in this case is whether the Applicant has demonstrated that prior to his 18th birthday in 
he met conditions to derive citizenship from his U.S. citizen father under former 

section 321(a) of the Act. The Applicant asserts on appeal that he satisfied those conditions. In 
support, the record contains statements from the Applicant and hi s father claiming he was born out 
ofwedlock, and that he lived in the United States in his father' s legal custody as a lawful permanent 
resident prior to his 18th birthday. The record also contains: his father' s Certificate of 
Naturalization; the Applicant's birth certificate, evidence of his bapti sm, and school records 
reflecting the Applicant resided with his father in Massachusetts between September 199 1 and 
October 1993. 

We find the Applicant has established that he meets some of the requirements for derivative 
citizenship under former section 321 (a) of the Act. Specifically, the record demonstrates that the 
Applicant was admitted into the United States as a lawful permanent resident in 1991, when he was 

years of age, and that he resided in the Uni ted States after his admission as required, in part, 
under former section 321 (a)(5) of the Act. Certificate of Naturalization evidence also demonstrates 
that his father became a naturalized U.S. citizen in 1987, when the Applicant was years of age, 
thereby sati sfying, in part, former section 32 l (a)(4) of the Act. The Applicant has not, however, 
shown that he met any of the conditions set forth in former section 321 (a)( l ), (a)(2), or (a)(3) of the 
Act. 

A. Naturalization of Both Parents or of One Parent When Other Parent is Deceased 

The Applicant may establish derivative citi zenship under former section 32 1 (a)(l) or (a)(2) of the 
Act only if he demonstrates that before his 18th birthday, both his mother and father became 
naturalized c itizens, or his citizen father was a surviving parent because his mother passed away 
before his 18th birthday. Here, the record contains no evidence demonstrating that the Applicant' s 
mother became a naturalized United States citizen, or that she is deceased. Therefore, he has not 
shown he meets former section 32 1 (a)( I) or (a)(2) of the Act requirements. 
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B. Naturalization of Parent With Legal Custody When Parents Legally Separated 

The Applicant also did not establish eligibility for derivative citizenship under former section 
32l(a)(3) of the Act, which requires either the naturalization of the parent having legal custody of 
the child when there has been a legal separation of the parents, or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been established by 
legitimation. 

The term "legal separation" in the context of derivative citizenship means either a limited or absolute 
divorce obtained through judicial proceedings. See lvfaller of H, 3 l&N Dec. 742, 743 (BIA 1949). 
See also, l'iehme v. JlV"S, 252 F.3d 415,426 (5th Cir. 2001) ("in the United S:ates, the term 'legal 
separation' is uniformly understood to mean judicial separation"). The term "legal separation" in 
section 321 (a)(J) of the Act presupposes a valid marriage. See Barl.~elemy v. Ashcrofl, 
329 F.3d 1062, 1065 (9th Cir. 2003) (child did not derive citizenship upon his father's naturalization 
because his parents never married and his mother did not naturalize; father raised the child alone); 
and i'vlatter of H, 3 l&N Dec. at 744 ("[s]ince the subject's parents were not lawfully joined in 
wedlock, they could not have been legally separated."). In this case, the Applicant's father states 
that he never married the Applicant's mother, and the record contains no evidence showing the 
parents married or obtained a legal separation. Accordingly, the Applicant did not meet legal 
separation conditions contained in former section 32l(a)(3) of the Act. 

C. Naturalization of Mother if Child Was Born Out of Wedlock and Paternity of Child Not 
Established by Legitimation 

Nor did the Applicant satisfy alternative fanner section 32l(a)(3) of the Act conditions requiring the 
naturalization of the mother if the child was born out of wedlock and the paternity of the child has 
not been established by legitimation. 

He claims, without citing to any legal authority. that he is eligible to derive citizenship through his 
father because he was born out of wedlock, his parents never married, he was legitimated, and he 
lived in his U.S. citizen father's legal custody in the Cnited States prior to his 18th birthday. 
However, the out of wedlock provisions contained in fom1er section 321 (a)(3) of the Act apply only 
to situations where the mother of a child born out of wedlock becomes a naturalized citizen. As 
discussed above, the Applicant has not claimed or shown that his mother became a naturalized U.S. 
citizen. He therefore does not meet out of wedlock citizenship conditions set forth in former section 
321 (a)(3) of the Act.3 

3 Because the Applicant did not establish that his mother became a naturaltzed U.S. citizen, we do not need to determine 
whether or not he was legitimated by his father. 
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III. CONCLUSION 

The Applicant has not demonstrated that both parents became naturalized citizens, his father was a 
surviving parent, his parents married and were legally separated, or that he met out of wedlock 
conditions pertaining to a naturalized mother, as required under former section 321 (a)( I), (a)(2), or 
(a)(3) of the Act Accordingly, he has not met his burden of establishing eligibility for derivative 
citizenship under former section 32l(a) of the Act 

ORDER: The appeal is dismissed. 

Cite as Matter of P-R-M- V-, ID# 298777 (AAO May 26, 20 17) 
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