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The Applicant, who was born in Mexico in 1951, seeks a Certificate of Citizenship indicating she 
acquired U.S. citizenship at birth from her mother. See the Nationality Act of 1940 (the 1940 Act). 
section 201(g), 8 U.S.C. § 601(g), repealed by Immigration and Nationality Act. ch. 477. title IV. 
§ 403(a)( 42), Pub. L. No. 82-414, 66 Stat. 163, eff. Dec. 24, 1952 (June 27. 1952). An individual bom 
outside the United States who acquired U.S. citizenship at birth. or who automatically derived U.S. 
citizenship after birth but before the age of 18, may apply to receive a Certificate of Citizenship. Under 
this statute, an individual claiming to be a U.S. citizen at birth, who was born to married parents 
between January 13, 1941, and December 24, 1952, must have at least one U.S. citizen parent. and that 
parent must have resided in the United States before the individual's birth for 10 years. at least 5 of 
which occurred after the parent turned 16 years of age. 

The Director of the Reno, Nevada, Field Oflice denied the application. concluding the Applicant did 
not demonstrate that her U.S. citizen mother was in the United States for 5 years after the age of 16. 
and prior to the Applicanfs birth, as required.' 

The Applicant appealed the decision, claiming the Director applied incorrect residence requirements 
in her case, and that her citizenship claim should have been considered under current section 301 of 
the Act, 8 U.S.C. § 1401 (which requires the U.S. citizen to be physically present in the United 
States for five years before the child's birth, two ofwhich occurred after the age of 14.)2 

We dismissed the appeal, finding the Applicant did not demonstrate that current section 30 I of the 
Act applied to her citizenship claim. Specifically, we cited to legal authority and U.S. Citizenship 
and Immigration Services (USCIS) policy which states that the applicable law for transmitting 
citizenship to a child born abroad when one parent is a U.S. citizen, is the statute that was in effect at 

1 The Director indicated that the determination was based on the provisions of section 30 I (g) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1401(g); however, the U.S. citizen parent's residence requirements referred to in 
the Director's decision are found in section 20 I (g) of the 1940 Act, not in section 30 I (g). The error did not affect our 
adjudication on appeal, as we considered the entire record de novo. 
2 The Applicant also asserted that application of section 20 I (g) of the 1940 Act to her case was unconstitutional; 
however, we have no authority to rule on the constitutionality of laws enacted by Congress. See Afatler of Fuentes
Campos, 21 I&N Dec. 905, 912 (BIA 1997). 
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the time of the child's birth. Based on the Applicant's birth abroad to a married U.S. citizen mother 
in 1951, we determined that her citizenship claim fell within the provisions of section 201 (g) 
of the 1940 Act, which provided, in part, that the U.S. citizen parent must have I 0 years' residence 
in the United States prior to the child's birth, at least 5 of which were after attaining the age of 16. 
We concluded that the Applicant's mother did not meet these residence requirements because she 
turned 16 years old in 1946. She therefore could not satisfy the 5 year U.S. residence 
requirement after her 16th birthday until 1951, which was 6 months after the Applicant's 
birth. 

The matter is now before us on a motion to reconsider. On motion, the Applicant does not contest 
our finding that section 201 (g) of the 1940 Act applies to her citizenship claim. She asserts, 
however, that we erroneously required her to show that her mother was continuously present during 
the required section 201 (g) period of residence in the United States, and that overalL the record 
shows her mother resided in the United States for 10 years, 5 of which were after she turned 16. 

The motion to reconsider will be denied. 

I. LAW 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § 1 03.5(a)(3 ). The motion to reconsider must be supported by a 
pertinent precedent or adopted decision, statutory or regulatory provision, or statement of users or 
Department of Homeland Security policy. !d. 

II. ANALYSIS 

The issue is whether the Applicant has established that our decision was incorrect based on an 
incorrect application oflaw or USCIS policy. We find she has not. 

The Applicant asserts, on motion, that we incorrectly applied section 201 (g) of the 1940 Act by 
requiring her to show that her mother was continuously present in the United States during the 
statutory U.S. residence time period. She cites to the U.S. Ninth Circuit Court of Appeals (Ninth 
Circuit) case, Alcarez-Garcia v. Ashcroft, 293 F.3d 1155 (9th Cir. 2002), and claims that in order to 
establish residence, she need only show that her mother's "place of general abode"' was in the United 
States, and that absences from the United States did not cause the loss of her mother·s ··place of 
abode." She concludes that for immigration purposes, her mother therefore resided in the United 
States for the required 10 year period, 5 years of which were after the age of 16. 

Upon review, we find the Applicant has not demonstrated that we incorrectly applied the law or 
USCIS policy, or that her mother satisfied section 201(g) of the 1940 Act U.S. residence 
requirements. 
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While the Ninth Circuit in Alcarez-Garcia v. Ashcn~fi found, essentially, that for section 201 (g) of 
the 1940 Act purposes, continuous physical presence is not required to establish residence and that 
temporary absences did not operate to interrupt the period of the residence, this was not relevant to 
our decision, and we did not address or base our decision on this issue when we denied the 
Applicant's appeal. Unlike the Applicant's case, there was no dispute in Alcarez-Garcia regarding 
the citizen parent's ability to satisfy U.S. residence requirements due to his age prior to the child's 
birth. In the Applicant's case, however, this was the primary issue, and her appeal was denied 
specifically on grounds that her mother's 5 year period of U.S. residence after the age of 16 could 
not be completed until 1951, which was after the Applicant's birth. 

The Applicant does not cite to legal authority or USCIS policy indicating that we misapplied section 
201(g) of the 1940 Act's condition that prior to the child's birth, the U.S. citizen parent must have, 
"ten years' residence in the United States or one of its outlying possessions, at least five of which 
were after attaining the age of sixteen years." !d. Accordingly, although the Applicant disagrees 
with our determination on appeal, she has provided insufficient authority to show that the 
conclusions we reached were erroneous based on an incorrect application of law or USC IS policy. 

III. CONCLUSION 

In view of the above, the Applicant has not established that our prior decision was incorrect as a 
matter of law or policy or that she acquired U.S. citizenship at birth through her mother under 
section 201 (g) of the 1940 Act. 

ORDER: The motion to reconsider is denied. 

Cite as Matter of S-.J-A-, ID# 691640 (AAO Nov. 3, 2017) 
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