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The Applicant, who was born to foreign national parents in the Dominican Republic in 1995, seeks a 
Certificate of Citizenship indicating he derived citizenship from his adoptive U.S. citizen parents 
upon admission to the United States for permanent residence. See Immigration and Nationality Act 
(the Act) section 320, 8 U.S.C. § 1431. An individual born outside the United States who acquired 
U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but before the age 
of 18, may apply to receive a Certificate of Citizenship. Generally, for an individual claiming 
automatic U.S. citizenship after birth and who was born after February 27, 1983, the individual must 
have at least one U.S. citizen parent and be residing in that parent's legal and physical custody in the 
United States as a lawful permanent resident before 18 years of age. An individual, who like the 
Applicant, was adopted, must also satisfy additional requirements pertaining to adopted children. 

The Director of the Oakland Park, Florida, Field Office denied the application, finding that the 
Applicant was not eligible to derive U.S. citizenship from his adoptive parents because he was not 
legally adopted in the Dominican Republic or in the United States. This finding was based on the 
fact that the Applicant was admitted to the United States for permanent residence in the IR-4 visa 
classification, indicating that he was an orphan coming to the United States to be adopted, and he did 
not submit evidence of a final U.S. adoption. The Applicant appealed the Director's decision 
asserting that he was legally adopted in the Dominican Republic, but that he was admitted to the 
United States for permanent residence in the wrong immigrant visa category. We determined that 
the evidence was sufficient to establish that the Applicant was legally adopted in the Dominican 
Republic in 2000, and that re-adoption in the United States was therefore not required. 
Nevertheless, we dismissed the appeal finding that the Applicant did not derive citizenship because 
his admission to the United States for permanent residence was not lawful. Specifically, we 
concluded that the Applicant was not eligible for admission to the United States as a child of a U.S. 
citizen in May 2002, because at that time he had not been in his adoptive father's legal custody for 
the two-year period required under section lOl(b)(l)(E) of the Act, 8 U.S.C. § llOl(b)(l)(E), and 
there was no evidence that he qualified to be admitted in any other immigrant classification. 

On motion, the Applicant asserts that our determination was in error and that the documents he 
previously submitted demonstrate that his adoptive father had legal custody since 1999. 
The Applicant claims that he therefore satisfied the two-year legal custody requirement at the time 
his adoptive father filed Form I-130, Petition for Alien Relative (visa petition) on his behalf in 
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December 2001, and when he was admitted to the United States for permanent residence based on 
that visa petition in May 2002. 

We will deny the motion to reconsider. 

I. LAW 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § 1 03.5(a)(3). In addition, a motion to reconsider must be 
supported by a pertinent precedent or adopted decision, statutory or regulatory provision, or 
statement of U.S. Citizenship and Immigration Services (USCIS) or Department of Homeland 
Security policy. 

As discussed in our previous decision, to determine whether the Applicant derived U.S. citizenship 
and, thus, whether she is eligible for a Certificate of Citizenship, we apply "the law in effect at the 
time the critical events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 
1069, 1075 (9th Cir. 2005). The Applicant was born in the Dominican Republic in 1995 to 
Dominican citizen parents. In 2000, he was adopted by two U.S. citizens, and 
subsequently admitted to the United States for permanent residence in May 2002. The last 
qualifying event in this case is the Applicant's admission to the United States for permanent 
residence in 2002. We must therefore consider his citizenship claim under current section 320 of the 
Act, which provides that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all ofthe following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawfitl admission for 
permanent residence (emphasis added). 

(a) Subsection (a) shall apply to a child adopted by a United States citizen parent 
if the child satisfies the requirements applicable to adopted children under 
section 101 (b)( I). 

At the time the Applicant was admitted to the United States for permanent residence in 2002, section 
I 01 (b)( I) of the Act provided: 
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The term "child" means an unmarried person under twenty-one years of age who is -

(E)(i) a child adopted while under the age of sixteen years if the child has been in the 
legal custody of, and has resided with, the adopting parent or parents for at least two 
years .... 

The term "lawfully admitted for permanent residence" means the status of having been lawfully 
accorded the privilege of residing permanently in the United States as an immigrant in accordance 
with the immigration laws, such status not having changed. Section 101(a)(20) ofthe Act, 8 U.S.C. 
§ 1101(a)(20). 

II. ANALYSIS 

The issue is whether the Applicant has established that our previous determination that he was not 
eligible to derive U.S. citizenship was erroneous based on an incorrect application of law or USC IS 
policy. 

The Applicant states that contrary to our conclusion that legal custody commenced with the grant of 
adoption in 2000, his adoptive father actually obtained legal and physical custody in 

1999. The Applicant argues that he therefore satisfied the two-year legal custody 
requirement at the time his adoptive father filed Form 1-130, Petition for Alien Relative (immigrant 
visa petition) on his behalf in December 2001, 1 and that his subsequent admission to the United 
States for permanent residence as a child of a U.S. citizen was lawful. 

In support of his statement, the Applicant points to the court's final adoption order, which references 
homologation2 of the acts of the adoption agreement dated in 1999. This agreement ret1ects 
that in 1999 the Applicant's biological parents agreed to a legal privileged adoption of the 
Applicant by his adoptive parents before a notary and witnesses. It states, in part, that the 
Applicant's biological mother declared that she "irrevocably renounce[ d] ... all rights that she [was] 
legally entitled to as [the Applicant's] mother" in favor of his adoptive parents, and that she also 
authorized the adoptive parents to give the Applicant their last names. The Applicant indicates that 
by renouncing her parental rights before the notary, his biological mother in effect transferred legal 
and physical custody to his adoptive parents. He avers further that the incorporation of the 1999 
agreement by the court into the final adoption decree, which makes no references to legal custody, 
proves that the court recognized that the custody had already been transferred to the adoptive parents 
in 1999. 

1 The Applicant points out, and we acknowledge that our previous decision incorrectly states on page 2 that this petition 
was filed in December 2000. The petition, which is included in the Applicant's immigration file, was in fact filed in 
December 200 I, as indicated on page 6 of our decision. 
1 The term "homologation" is defined, in part, as confirmation of a court granting its approval to some action, or a 
judge's approval of certain acts and agreements to render them more readily enforceable. Black's Law Dictionary (I Oth 
ed. 2014). 
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We do not find the Applicant's arguments persuasive. For immigration purposes, legal custody vests 
by virtue of either a natural right or a court decree. See Matter of Harris, 15 I&N Dec. 39 (BIA 
1970). Moreover, in the case of an adopted child, a determination that a U.S. citizen parent has legal 
custody is based on the existence of a final adoption decree. 8 C.P.R. § 320.1 (2). Accordingly, for 
the purposes of derivative citizenship under section 320 of the Act, we consider the date of the 
adoption decree as the date the adoptive parents were granted legal custody, regardless of whether 
the Applicant resided with them before the adoption was final. 

The Applicant states on motion, without citing any specific legal authority, that by incorporating the 
1999 agreement in the final adoption decree, the court recognized that legal custody was transferred 
to the adoptive parents in 1999. However, the language of the final adoption decree does not support 
this statement. Specifically, the decree reflects that the court declined to grant privileged adoption 
requested by the adoptive parents, finding that Dominican law allowed such adoption only in cases 
of children who were orphans, abandoned, of unknown parents, or children (~f parents whose 
parental authority had been revoked. The court's rejection of the privileged adoption request 
signifies that it recognized the Applicant's biological parents as having legal authority over the 
Applicant at the time of the final adoption in 2000. This conclusion is further supported 
by references in the final adoption decree3 to the interviews conducted by the court with both 
biological parents in July 2000, during which the parents again irrevocably renounced their parental 
rights. This indicates that the mother's renouncement of her parental rights in 1999 did not have 
legal effect. As the Applicant has not submitted evidence to establish that the agreement executed 
before the notary was sufficient under Dominican law to transfer legal custody to his adoptive 
parents, he has not overcome our previous determination that the effective date of his adoptive 
father's legal custody was the date the court granted adoption in 2000. The Applicant 
was therefore not able to satisfy the two-year legal custody requirement of section 101(b)(l)(E) of 
the Act until September 2002. Accordingly, his admission to the United States in May 2002 as a 
child of a U.S. citizen was not in accordance with immigration laws. For this reason, the Applicant 
does not meet the requirement of residence in the United States pursuant to lawful admission for 
permanent residence in section 320(a)(3) of the Act to derive citizenship. 

III. CONCLUSION 

We have previously determined that the Applicant did not derive U.S. citizenship from his adoptive 
parents because he was not lawfully admitted to the United States for permanent residence. As the 
Applicant has not shown that this determination was incorrect as a matter of law or USC IS policy, he 
has not established that he is eligible for a Certificate of Citizenship. 

ORDER: The motion to reconsider is denied. 

Cite as Matter of M-T-D-, ID# 637757 (AAO Oct. 27, 2017) 

3 Specifically, page 8 of the translated adoption decree. 
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