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The Applicant, who was born in 1980 in Mexico, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. An individual who is 
claiming derivative citizenship through naturalized parent or parents, and who was born between 
December 24, 1952, and February 27, 1983, must meet the last of certain conditions by 
February 26, 2001. If the individual was adopted, he or she must also satisfy specific requirements 
pertaining to adopted children. For an adopted individual to establish derivative U.S. citizenship under 
former section 321 of the Act, such individual must be born to foreign national parents, and must be 
residing in the United States at the time of naturalization of the adoptive parent qr parents pursuant to a 

'·· 
lawful admission for permanent residence, while the individual is under the age of 18 and in the custody 
of the adoptive parent or parents. 

The Director of the Yakima, Washington, Field Office Director determined that the Applicant did 
not meet requirements for derivative citizenship under former section 321 of the Act and denied the 
application. Specifically, the Director concluded that the Applicant did not establish he qualified as 
a "child" for immigration purposes, because he provided insufficient evidence to demonstrate that he 
resided in his adoptive parents' legal custody for two years prior to turning 18 years of age. The 
Director determined further that even if the Applicant had established that he satisfied the definition 
of a "child," he was not eligible to derive U.S. citizenship through his adoptive parents because he 
did not show he resided in the United States at the time of naturalization of the adoptive parent(s), in 
the custody of the parent(s), pursuant to a lawful admission for permanent residence, as required 
under former section 321 (b) of the Act. 1 

On appeal, the Applicant asserts that the Director's decision was in error. The Applicant claims that 
he was in his adoptive parents' legal custody for two years prior to turning 18 years of age. He 

1 
The Director found that the Applicant also did not qualify for derivative citizenship under section 320 of the Act, 

8 U.S.C. § 1431, because he was over 18 years of age on February 27, 200 I, when the provision went into effect The 
Applicant does not contest this finding on appeaL Matter of Rodriguez-Tejedor, 23 I&N Dec. I 53 (BIA 200 I). 



.
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contends further that previously submitted evidence and pertinent caselaw demonstrate he satisfied 
former section 321(a)(5) of the Act conditions that he reside "permanently in the United States 
pursuant to a lawful admission for permanent residence at the time the parent(s) naturalized or 
thereafter [began] to reside permanently in the United States." 

Upon de novo review we will dismiss the appeal. 

I. LAW 

The Applicant maintains that he was born in Mexico on 1980 and entered the United States 
in July 1985. 2 The Applicant was adopted in Oregon on 1996. The Applicant's adoptive 
father is a U.S. citizen, born in American Samoa. His adoptive mother became a naturalized U.S. 
citizen in July 1989. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Applicant turned 18 years of age in 1998, when former section 321 of the Act 
governed derivation of U.S. citizenship after birth. 

Former section 321 of the Act provided that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization ofboth parents; 3 or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

2 We note that the record does not contain the Applicant's original Mexican birth certificate; only the Oregon bitih 
certificate issued after his adoption contains a 1980, birth date. In addition, the Applicant claims that he entered 
the United States in a car in July 1985 and he has not left the country since that time; however, other than a general 
statement from his sister, who claims she entered the country with him, he provides no evidence to corroborate his date 
and manner of entry assertions. 
3 

In this context, the term "both parents" includes the foreign national parent who naturalizes when the other parent is 
already a U.S. citizen. 

2 
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(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause ( 1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

(b) Subsection (a) of this section shall apply to an adopted child only ({the child is 
residing in the United States at the time of naturalization of such adoptive parent or 
parents, in the custody of his adoptive parent or parents, pursuant to a lawful 
admission for permanent residence. 

(Emphasis added). Because he was born abroad, the Applicant is presumed to be a foreign national 
and bears the burden of establishing his claim to U.S. citizenship by a preponderance of credible 
evidence. See Matter ofBaires-Larios, 24 I&N Dec. 467,468 (BIA 2008). 

II. ANALYSIS 

Because the Applicant was adopted, he must first meet the requirements set forth in former section 
321(b) of the Act before we tum to his eligibility under former section 321(a). 

On appeal, the Applicant does not directly address the Director's determination that he did not 
satisfy former section 321(b) of the Act requirements. He claims instead, within the context of 
former section 32l(a)(5) of the Act, that evidence and applicable caselaw demonstrate that he 
resided permanently in the United States while under the age of 18 because he entered the United 
States from Mexico at the age of five and never returned. In support, the record contains adoption 
documents; birth, marriage, and naturalization certificates; and statements from the Applicant and 
family members. 

We find that the Applicant has provided insufficient evidence to establish that he met the conditions 
set forth for adopted children in former section 321 (b) of the Act. He is therefore statutorily 
ineligible to derive citizenship under former section 321(a) of the Act. 

Assuming arguendo that the Applicant met the definition of "child" under section 101 (b )(1 )(E) of the 
Act, 8 U.S.C. § 1101(b)(1)(E), the Applicant has not demonstrated that he was "residing in the 
United States ... pursuant to a lawful admission for permanent residence," as fonner section 321 (b) of 
the Act requires (emphasis added). 

The record demonstrates that the Applicant has never been a lawful permanent resident of the United 
States, and the Applicant does not dispute this fact. 4 Instead, the Applicant cites to a U.S. Second 

4 
The term "lawfully admitted for permanent residence" is defined in the Act as "the status of having been lawfully 

accorded the privilege of residing permanently in the United States as an immigrant in accordance with the immigration 

3 
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Circuit Court of Appeals case, Nwozuzu v. Holder, 726 F.3d 323 (2d Cir. 2013), for the proposition 
that an individual who permanently resided in the United States after the naturalization of the parent, 
and pursuant to a procedurally lawful admission satisfies former section 321 (a)(5) of the Act. 
However, as we noted earlier, the Applicant must first satisfy the requirements of former section 
321(b) of the Act before turning to the criteria in former section 321(a). The statutory language at 
former sections 321 (a)(5) and (b) are dissimilar in that former section 321 (b) does not contain the 
"reside permanently language." Rather, under former section 321(b) of the Act only a "lawful 
admission for permanent residence" qualifies. 

Moreover, the U.S. Ninth Circuit Court of Appeals, the court with jurisdiction where the Applicant 
resides, determined in Romero-Ruiz v. Mukasey, 538 F. 3d 1057 (9th Cir. 2008), that to satisfy 
former section 321(a) ofthe Act, an individual must show that he or she "[w]as ... residing pursuant 
to a lawful admission for permanent residence." !d. at 1063. In reaching its conclusion, the Ninth 
Circuit noted specifically: "To interpret the second clause as conferring derivative citizenship on 
children who otherwise meet the requirements as long as they are permanently living in the United 
States would render the first clause-requiring legal permanent residence-superfluous." !d. at 106. 
Thus, even if former section 321(b) of the Act provisions did not apply in the Applicant's case 
(although the adopted child provisions clearly do apply) and we were to consider his claim under 
former section 321 (a)(5) of the Act only, the Applicant could not satisfy this criterion because 
precedent Ninth Circuit caselaw shows that the Applicant must have been a lawful permanent 
resident. 

As we noted, the record contains no evidence, and the Applicant does not claim, that he has at any 
time been accorded lawful permanent residency. Accordingly, the Applicant is unable to 
demonstrate his eligibility to derive citizenship through his adoptive parents, as former section 
321 (b) of the Act requires the Applicant to have been a lawful permanent resident prior to turning 18 
years of age. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a). The Applicant has not met that burden because he has 
not demonstrated that he was lawfully admitted for permanent residence. 

ORDER: The appeal is dismissed. 

Cite as Matter of L-F-C-S-, ID# 457584 (AAO Sept. 12, 2017) 

laws." Section IOI(a)(20) ofthe Act. 
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