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Non-Precedent ()ecision of the 
Administrative Appeals Office 

DATE: APR. 13 ,2018 

APPEAL Or HIALEAH, FLORIDA FIELD OFFICE DEC!SlON 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who \Vas born in Chile in 1990, seeks a Certificate of Citizenship reflecting that he 
derived U.S. citizenship from his father. Immigration and Nationality Act (the Act) § 320, 
8 U.S.C. ~ 143 1. An individual born outside the United States. who automatically derived U.S. 

' · J • 

citizenship alter birth but before the age of 18, may apply to receive a Certificate of Citizenship. 
General ly, for an individual claiming automatic U.S. citizenship after birth and who was born after 
February 27, 1983, the individual must have at least one U.S. citizen parent and be residing in that 
parent' s custody in the United States as a lav.f ul permanent resident before 18 years of age. 

The Director of the Hialeah, Florida Field Office denied the application, concluding the Appl icant 
provided insufficient evidence to demonstrate that he resided in the United States in the legal and 
physical custody of his U.S. citizen father, as requ ired under section 320(a)(J) of the Act. 

On appeal, the Applicant submits additional evidence, and claims that the record shows he meets 
section 320 or the Act custody conditions. 

Upon de novo review, \Ve will di smiss the appeaL 

I. LAW 

The Applicant was born in Chile on 1999, to married foreign national parents. He was 
admitted into the United States as a lawfuJ pennanent resident in March 2004, and his father became 
a naturalized U.S. citizen on July 30, 201 6. There is no evidence indicating that his mother is a U.S. 
citizen, and the Applicant is seeking derivative citizenship through his father. 

For derivative citizenship purposes, we apply ''the law in effect at the time the critical events giving 
rise to eligibility occuJTed." See Minasyan v. Gonzales, 40 I F.Jd 1069, I 075 (9th Cir. 2005). 
Section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. J 06-395, 114 
Stat. 163 1, which was in cfTec t when the Applicant's father became a U.S. citizen and when the 
Applicant turned 18 (in 20 17), applies to hi.s derivative citizenship claim. 
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Section 320 of the Act provides, in pertinent pan that: 

(a) A chlld born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(I) At least one parent or the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physica1 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a prepondenince of credible evidence. See ,·\tfalfer ol 
Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" standard 
requires that the record demonstrate the Applicant's claim is "probably true," based on the specific 
tacts of his case. See Maffer (d'Chmvathe. 25 l&N Dec. 369, 376 (AAO 2010) (citing Mafler (~l E
M-. 20 I&N Dec. 77, 79-80 (Comm'r 1989)). 

II. ANALYSIS 

The Applicant meets several requirements for derivative citizenship under section 320(a) ofthe Act. 
ANaturalization certificate shows that his father became a U.S. citizen in July 2016, when the 
Applicant was 16 years old . He has therefore satisfied the requirement in section 320(a)(1) of the 
Act. The Applicant was also admitted into the United States as a lawful permanent· resident in 
March 2004, at the age or four. He thus meets requirements set forth in the last clause of section 
320( a )(3) of the Act. 

The issue on appeal is whether the Applicant sufficiently established that he resided in the United 
States in his father's legal and physical custody at some time between when his father became a U.S. 
citizen (in July 20 I 6) and before the Applicant turned 18 (in 20 17), as required under section 
320(a)(3) ofthe Act. 

The Applicant indicates on appeal that the record shows he meets section 320 of the Act custody 
conditions. In support, he submits an affidavit from his mother and his parents' marital settlement 
agreement. The record also contains marriage and divorce documentation, and schools records. 

Upon review, we tind that the Applicant has demonstrated that he met legal custody requirements set 
forth in section 320(a)(J) of the Act. However, the record, contains insufficient evidence to establish 
that the Applicant satisfied section 320(a)(3) of the Act physical custody conditions. 
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A. Legal Custody 

Department of Homeland Security regulations define the term "legal custody" as "refer[ring] to the 
responsibility for and authority over a child." 8 C.F.R. § 320.1. The regulations also establish 
certa~n circuri1stances under which U.S. Citizenship and Immigration Services (USClS) "will 
presume that a U.S. citizen parent has legal custody of a child, and \\'ill recognize that U.S. citizen 
parent as having lawful authority over the child, absent evidence to the contrary." Id. In the case of 
divorced parents, a U.S. citizen parent will be found to have legal custody of a child, for section 320 
of the Act purposes, "where there has been an award of primary care, control, and maintenance of a 
minor child to a parent by a court of lav,· or other appropriate government entity pursuant to the laws 
of the state or country of residence." !d. Absent judicial jurisdiction requirements to the contrary, 
USCIS will consider a U.S. citizen parent who has been awarded "joint custody" to have legal 
custody of a child. /d. 

To demonstrate that his father had legal custody over him during the required time period, the 
Applicant submits his parents' 2004 Florida divorce decree, and the 2003 
marital settlement agreement which was incorporated therein. The marital settlement agreement 
includes a section entitled "Child Custody and Support;" however, this section does not contain a 
legal custody discussion or or·der. Under Florida law, though, joint legal custody (referred to as 
parental responsibility) is automatically awarded to both parents unless the court specifically finds 
that this would be detrimental to the child. See Fla. Stat.§ 61.13(2)(b)(2) ("The court shall order 
that the parental responsibility for a minor child be shared by both parents unless the court finds that 
shared parental responsibility would be detrimental to the child.") We find, on this basis, that since 
the parents' marital settlement agreement does not contain a separate legal custody discussion and 
order, the Applicant sufficiently established his father was awarded joint legal custody· over him 
after his divorce in 2004. The Applicant has therefore satisfied section 320(a)(3) of the Act legal 
custody requirements. 

B. Physical Custody 

The Applicant has provided insufficient evidence, though, to demonstrate that he meets the physical 
custody conditions set forth in section 320(a)(3) of the Act. While undefined in the statute and 
regulations, courts have ddined the teml "physical custody" in derivative citizenship proceedings as 
"actual uncontested custody," interpreted to mean actual residence with the parent. .llvfalfer of M-, 
3 !&N Dec. 850, 856 (BIA 1950); Bagot v. Ashcroft, 398 F. 3d 252, 267 (3d Cir. 2005). ~nder 

section IOI(a)(33) of the Act, 8 U.S.C. § l\OI(a)(33), "[t]he term 'residence' means the place of 
general abode; the place of general abode of a person means his principal, actual dwelling place in 
fact, without regard to intent.". Accordingly, in order to satisfy section 320(a)(3) of the Act physical 
custody conditions, the Applicant must demonstrate that his principal, actual dwelling place at some 
time between his father's naturalization in July 2016 and the Applicant's 18th birthday in 
2017, was with his father. 

.. 
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To establish that he resided in his U.S. citizen father's physical custody during the required time 
period, the Applicant submits his parents' marital settlement agreement, an anidavit from his 
mother, and school records. The marital settlement agreement, though, ret1ects that the Applicant's 
mother, and not his father, was awarded physical ·custody over the Applicant. Moreover, although 
the Applicant's mother states in an August 2017 aftidavit that she and the father verbally agreed the 
Applicant would be in his father's custody and live with his father after their divorce, the Applicant 
provided insufficient evidence to demonstrate thjs. 

To corroborate his mother's claims, the Applicant submits school records showing he attended 
school in Florida between August 2004 and June 2017. These records do not contain parental 
information, though, and although his August 2016 through June 2017 school :-ecord contains the 
Applicant's Florida address, there is no evidence in the record showing the Applicant's father's 
address. We are therefore unable to determine whether the address written on the 2016-2017 school 
record is the same as his father's address. In addition, although the Director issued a request for 
evidence of the father's physical custody prior to denying his Form :\1-600, the Applicant has 
submitted no other evidence to support his claims. Without other corroborating evidence of shared 
residence (such as medical records, school letters with the Applicant's name addressed to the U.S. 
citizen parent, civil registration documents in the United States showing his name with the U.S. 
citizen parent's name and the resident address, etc.), the record does not sut1iciently demonstrate that 
the Applicant's princjpal, actual dwelling place was in the United States with his father any time 
between July 30, 2016, and 2017. The Applicant has therefore not established that he 
meets the physical custody requirements set forth in section 320(a)(3) of the Act. 

Ill. CONCLUSION 

The Applicant has demonstrated that he met the legal custody requirements set forth in section 
320(a)(3) oftrie Act. However, because he has provided insufficient evidence to demonstrate that he 
resided in the United States in his U.S. citizen father's physical custody, as required, he cannot 
derive citizenship through his father pursuant to section 320 of the Act. 

OUDER: The appeal is dismissed. 

Cite as Marter ufL-M-M-, ID# 1082715 (AAO Apr. 13, 2018) 
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