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The Applicant, who was born in the Philippines in 1999, seeks a Certificate of Citizenship indicating 
that she derived citizenship from her adoptive U.S. citizen father. Immigration and Nationality Act 
(the Act) section 320, 8 U.S.C. § 1431. An individual born outside the United States who acquired 
U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but before the age 
of 18 years, may apply to receive a Certificate of Citizenship. Generally, to establish derivati ve U.S. 
citizenship aher birth an individual who was born abroad after February 27, 1983, must shov.' that he 
or she had at least one U.S. citizen parent and was residing in that parent's legal and physical 
custody in the United States as a lawful permanent resident before turning 18 years of age. If the 
individual is claiming derivation of U.S. citizenship through the adoptive parent, he or she must also 
satisfy specitic requirements pertaining to adopted children. 

The Director of the Orlando, Florida Field Office determined that the Applicant did not derive U.S. 
citizenship from her adoptive U.S. citizen father because she did not reside with him or was in his 
legal custody for at least two years, as required for adopted children to derive citizenship under 
section 320 of the Act. · 

On appeal, the Appl icant submits additional evidence and asserts that the Director's determination 
was incorrect, because she satisl'ied the two-year legal custody and residence requi rements before the 
adoption was tina! and is theretore eligible to derive citizenship from her adoptive father. 

Upon de novo review, we will dismiss the appeal. The Applicant has not shown that she meets the 
two-year legal custody condition under section 320(b) of the Act, which applies to adopted children. 

I. LAW 

The record reflects that the Applicant was born to foreign national parents in the Phi lippines in 
1999. In 2012, her mother married a U.S. citizen, who subsequently tiled an immigrant 

visa petition on the Applicant's behalf. In 2015, at the age of 15 years, the Applicant was admitted 
to the United States tor permanent residence as a stepchi ld of a U.S. citizen, with her mother and two 
siblings. The Applicant' s stepfather adopted her in Florida in 20 16, when she was 16 years 
old. At the same time he also adopted the Applicant's younger sibling, born in 2008. A month later, 
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the Appli cant filed the instant Form N-600, claiming derivative U.S. citizenshi p through her 
adopti ve U.S . ci tizen father. There is no evidence that her mother is a U.S. c itizen. 

To determine whether the Applicant deri ved U.S. ci tizenship based on the above-refe renced facts, 
we appl y " the law in effect at the time the critical events giving rise to eligibili ty occurred." See 
Minwyan v. Gonzales. 40 I F.3d I 069, I 075 (9th C ir. 2005). The last critical event before the 
Applicant turned 18 years of age is her adoption in 201 6. Accordingly, section 320 of the 
Act, as amended by the Child Citi zenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 163 1 (~CA), 
and currently in effect appl ies to her case. Section 320 of the Act provides, in pertinent part, that: 

(a) A child born outside of the United States automati call y becomes a citizen of 
the United States when all of the fo llowing conditions have been fulfill ed: 

(I) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the· United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

(b) Subsection (a) shall apply to a child adopted by a United Stales citizen 
parent if the child satisfies the requiremer ts applicable to adopted children 
under section IOI (b)(l ), [8 U.S.C. § II OI(b)(1 )]. 

Because the parent-child relati onship between the Applicant and her U.S. citizen father was created 
by adoption, the Applicant is subject to the provisions of section 320(b) of the Act. Accordi ngly, she 
must show that she is her adoptive father' s "child," as detined in section lO I(b)(l) of the Act, which 
states, in pert inent part: 

The term " child" means an unmarried person under twenty-one years of age who is-

(E) ( i) a chi ld adopted while under the age of sixteen years if the child has been in the 
lega l custody o f, and has resided with, the adopting parent or parents fo r at least two 
years . .. ; or 

(ii) subj ect to the same proviso as in clause (i), a child who: (I) is a natural sibling of a 
ch ild described in clause ( i) or subparagraph (F)( i); (II) was adopted by the adoptive 
parent or parents of the s ib ling descri bed in such clause or subparagraph; and (Ill) is 
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otherwise described in clause (i), except that the child was adopted while under the 
age or 18 years .... 

The regulations at 8 C.F.R. § 320. 1 provide further that " [i]n the case of an adopted child, a 
determination that a U.S. citizen parent has legal custody will be based on the ex istence of a fi nal 
adoption decree." 8 C.F.R. § 320.1(2). 

II. ANALYSIS 

The issue presented on appeal is ~vhether the Applicant has demonstrated that she sati sfies the 
condition of section 320(b) of the Act, which requires an adopted child to reside in the legal custody 
of the adopti ve parent for at least two years in order to qualify as a " child" for the purposes of 
derivative citizenship under section 320 of the Act. 

The Director determined that the Applicant did not meet the two-year legal custody requirement at 
the time her citizenship claim was adjudicated in July 2017, because the legal custody of her 
adopti ve U.S. citizen father commenced less than a year earlier, when the adoption became final in 

20 16. 

The Applicant argues that the Director's determination is legally incorrect and should be reversed 
because the relevant federal regulations allowed her to satisfy the legal and physical custody 
requirements before the adoption was tina!. She submits aftidavits from her mother and adoptive 
father, and asserts that she met those requirements because she resided with her adoptive father since 
2009, and he had legal custody since the day he married her mother in 2012 . 

We find, however, that the evidence is insufficient to .establish that the Applicant ' s adoptive fathe r 
had legal custody before he formally adopted the Applicant in 2016. The Applicant has not 
therefore demonstrated that she derived U.S. citizenship as her adoptive father's child on or before 
her 18th birthday in 20 17. 

As stated above, the Appl i<.:ant was adopted when she was over the age o f 16 years. Because her 
sibling was adopted by the same adoptive father at the age of eight, the Appl icant qualifies as "a 
child adopted while under the age of 18 years" as described in section lO J(b)(l)(E)(ii) of the Act. 
However, to meet the definition of a "child" unde r that section and , thus, to satisfy the condition for 
derivative citizenship in section 320(b) of the Act, the Applicant must also show that she has been in 
the legal custody of, and has resided with her adoptive father tor at least two years. The two-year 
residence requirement set forth in section I 01 (b)( 1 )(E) of the Act may be sati sfied either before or 
after the adoption. Jv!a!ler of Repuyan, 19 l&N Dec. 119, 120 (B IA 1984). However, legal custody 
vests over an adopted child by virtue of a court decree. Maller(~( Harris, 15 I&N Dec. 39, 41 (BIA 
1970); 8 C.F.R. * 320.1 (2). While the evidence indicates that the Applicant resided with her 
adoptive father tor at least two years prior to the adoption, she has not shown that her adoptive father 
had legal custody before the court issued a judgment of adoption in 2016. 

3 



.

Malter of'D-D-D-

The record includes a linal judgment or step-parent adoption issued by a Florida circuit court in 
2016. The judgment states that the Applicant had no contact w ith her birth father since 

2008, that she has resided with her adoptive father since 2009, and that she consented to the 
adoption. It further provides that: 

[a]ll legal relations between [the Applicant] and [her biological father] . .. are 
terminated by this adoption, as well are all parental rights and responsibilities. This 
Final .Judgment of Adoption creates a relationship between [the Applicant] and [the 
adoptive father] . .. that would have existed if [the Applicant] [was] ... born within 
wedlock , entitled to all rights and privileges thereof, and subject to all obligations o f 
children being born to the [adoptive father]. 

Accordingly, the judgment indicates that the parental ri ghts and, thus, legal custody of the 
Applicant's biological father did not terminate until the court granted the adoption in 20 16. 
Moreover, whil e the court recognized that the Applicant had been residing with her adoptive father 
since 2009, the judgment makes it clear that the legal parent-child relationship between them was 
created by "this tina! judgment of adoption." This indicates that the Applicant's adoptive father tirst 
obtained legal custody of her through the 2016 judgement of adoption. 

The Applicant claims, nevertheless, that she was in her adoptive father's legal custody since 2012, 
when he married her mother, and that she therefore satisfied the legal custody requirement before the 
adoption was final pursuant to the regulation at 8 C.F.R. § 204.2(d)(2)(vii)(C). That regulation, 
however, does not apply under the fact s and evidence in this case. While it provides that legal 
custody and residence occurring prior to or after adoption will satisfy the residence and legal 
custody requirements, the Applicant has not shown that her adoptive father did in fact have legal 
custody at any time prior to adoption. The preceding regulation, 8 C. F.R. 204.2(d)(2)(vii)(A), 
explains that because legal custody means the assumption of responsibil ity fo r a minor by an adult 
under the laws of the state and under the order or approval of a court of lavv or other appropriate 
government entity, it requires a legal process involving the courts or other recognized government 
entity to take place. If the adopting parent was granted legal custody by the court or recognized 
governmental entity prior to the adoption, that period may be counted toward fulfillment of the 
two--year legal custody requirement. !d. If, on the other hand, custody was not granted prior to the 
adoption, the adoption decree shall be deemed to mark the commencement of legal custody. !d. An 
informal custodial or guardianship document, such as a sworn affidavit signed before a notary 
public, is insu ff'icient for th is purpose. !d. 

The Applicant does not submit documents to show that her adoptive father obtained legal custody 
through "a legal process involving the court or other recognized government entity" prior to the 
2016 adoption. Moreover, while the Applicant indicates that he had legal custody since 2012, she 
oftcrs no evidence to show that her adoptive tather' s legal custody vested upon the marriage. 

In view of the above, we conclude based on the preponderance of the evidence in the record, that the 
legal custody of the adopti ve father was established by the adoption judgment in 2016. 
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Because the Applicant turned 18 years of age prior to the second anniversary of the adoption, in 
2017, she is unable to meet the two-year legal custody requirem.ent for derivative 

citizenship. As the Applicant is ineligible for a Certificate of Citizenship on that basis alone, we do 
not address whether she meets the remaining conditions for derivati ve citizenship in section 320 of 
the Act. 

Ill. CONCLUSION 

Under section 320 of the Act, an adopted child of a U.S. citizen who is under the age of 18 years will 
automatically derive citizenship upon fulfillment of all eligibility criteria, including residence with 
and irnhe adoptive U.S. citizen parent's legal custody for at least two years. The Applicant has not 
submitted sufficient evidence to show that she met . the two-year legal custody requirement before 
she was I 8 vears old. Accordingly, she has not established eligibility for a. Certificate of 
Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Malter t4D-D-D-, 10# I 095175 (AAO Apr. 13, 2018) 
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