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The Applicant, who was born in Vietnam in 1981 , seeks a Certificate of Citizenship indicating she 
derived U.S. citizenship after birth through her father. Immigration and Nationality Act (the Act) 
section 321 , 8 U.S.C. § 1432, repealed by Sec. I 03(a), title I, Child Citizenship Act of 2000, Pub. L. 
No. I 06-395, 114 Stat. 1631 (2000). An individual born outside the United States who acquired 
U.S. citizenship at birth, or who automatically deri ved U.S. citizenship after birth but before the age 
of 18, may apply to receive a Certi ficate of Citizenship. Generally, an individual claiming automatic 
U.S. citizenship a fter birth and who was born between December 24, 1952, and February 27, 1983, 
must meet the last of certain conditions by February 26, 2001. For individuals born to foreign 
national parents, only one of whom naturalized betore the individual turned 18, the individual may 
become a U.S. citizen if one of three conditions are met. That individual's non-natural ized parent is 
deceased, the U.S. citizen parent has custody over the individual after a legal separation or divorce, 
or, if the individual was born to unmarried parents and is claiming to be a U.S. citizen thro ugh a 
naturalized mother, the father must not have made the individual his legitimate child. 

The Director of the Santa Ana, California Field Oftice denied the application. The Director 
concluded that the Applicant did not derive U.S. citizenship because only her father became a 
naturalized U.S. citizen, and the Applicant did not demonstrate her parents were legal ly separated 
and that she resided in the United States in her U.S. citizen . father' s custody after he became a 
naturalized U.S. citizen and before her 18th bit1hday. 

On appeal , the Applicant claims that the record demonstrates she lived in her father 's legal and 
physical cttstody after he became a U.S. citizen, and prior to ~er 18th birthday. 

Upon de novo review, we wi ll dismiss the appeal. 

I. LAW 

The record rellects that the Applicant was born in Vietnam on 1981, to fo reign national 
parents. The Applicant. was admitted into the United States as a lawful permanent res ident in 
December 1990, and her father became a U.S. citizen through naturalization in January 1998. The 
record contains no evidence to indicate that the Applicant's mother is a U.S. citizen, and the 
Applicant is claiming derivative citizenship through her father. 
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The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minmyan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 
2005). The Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 1631 
(Oct. 30, 2000), which took effect on February 27, 2001, amended sections 320 and 322 of the Act, 
and repealed section 321 of the Act. The provisions of the CCA are not retroactive, and the 
amended provisions of section 320 and 322 of the Act apply only to individuals who were not yet 18 
years old as of February 27, 2001. Because the Applicant was over the age of 18 in February 2001, 
she is not eligible for the benefits of the amended Act. See Matter of Rodriguez- Tejedor. 23 l&N 
Dec. 153 (BlA 2001 ). Therefore, the Applicant's citizenship claim must be considered under the 
provisions offormer section 321 of the Act. 

Fom1er section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: · 

( 1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased: or 

(3) The na/Uralizalion of the parent having legal cus!ody of/he child when !here 
has heen a legal separation a{ the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawli.•l admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause ( 1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside pemmnently in 
the United States while under the age of 18 years. 

(Emphasis added). Because the Applicant was born abroad, she is presumed to be a foreign national 
and bears the burden of establishing her claim to U.S. citizenship by a preponderance of credible 
evidence. See Maller ofBaires-Larios. 24 l&N Dec. 467, 468 (BIA 2008). 
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II. ANALYSIS 

The Applicant meets some of the requirements for derivative citizenship under former section' 321 (a) 
of the Act. A Certiticate of Naturalization, for instance, shows her father became a naturalized U.S. 
citizen in January 1998, when the Applicant was 16, as required under former section 32l(a)(4) of 
the Act. The Applicant was also admitted into the United States as a lawful permanent resident in 
1990, when she was nine, and it appears she resided in this country as a lawful permanent resident at 
the time of her l~1ther's naturalization, as required, in part, under former section 32l (a)(5) of the Act. 
The issue in this case, is whether the Applicant has demonstrated that she met the legal separation 
and custody conditions for derivati ve citizenship set forth at former section 321 (a)(J) of the Act. 1 

On appeal, the Applicant does not address whether her parents were legally separated. She focuses 
instead on the issue or custody, citing to court decisions, and claiming that the record demonstrates 
she lived in the United States in her father 's actual, uncontested custody when he became a U.S. 
citizen, and she therefore met section 32l(a) of the Act legal and physical custody requirements.2 In 
support, the record contains a power of attorney letter from the Appl icant's mother, and documents 
relating to the Applicant 's birth and her parents' common law marriage. 

We find , upon review, that the Applicant has not established that her parents were legally separated, 
which is required under former section 321 (a)(3) 'o f the Act. As such, we need not determine 
whether her father had custody during the requisite time period, since this issue will not change the 
Applicant's inel igibi lity for derivative citizenship. 

The term " legal separation" presupposes a va lid mamage. See Barthelemy "· Ashcrc~(t, 

329 F.3d I 062, 1065 (9th Cir. 2003) (a child did not derive citizenship upon his father 's 
naturalization because his parents never married and his mother did not naturalize.) To demonstrate 
that her parents were in a legally valid marriage, the record contains a Certificate of Actual Marriage 
issued by the in Vietnam, certifying that the Applicant's parents 
lived together since 1953, and that they were "legally common-law husband and wife." However, 
the Applicant submitted no legal authority to show that such common law marriages are val id. In 
contrast, U.S. Department of State guidance ret1ccts that although authori ties in Vietnam issue 
certificates verifying cohabitation, these are not recognized as legal marriages in Vietnam. See U.S. 
Department of State, Vietnam Reciprocity Schedule at https://travel.state.gov. Moreover, the 
Department pf State indicates that Vietnam does not recognize common-law marriages. ld On this 
basis, we lind that the Certi ticate of Actual Marriage is insunicient to demonstrate that the 

1 The record contains no evidence showing that the Applicant's mother became a naturalized United States cit izen: 
moreover, the Applicant asserts on appeal that her mother never moved to thi s country. The Applicant there fore did not 
satisfy the conditions set forth in former section 321 (a)( I) of the Act. The Applicant also does not assen that her mother 
is deceased, and the record contains no evidence demonstrating that her father was a surviving parent, as discussed in 
former section 32 1 (a)(2) of the Act. 
2 In cases where legally separated parents have no formal judicial custody order, the parent having actual. uncontested 
custody will be regarded as having "legal custody" of the child. Mauer ofM-, 3 l&N Dec. 850, 856 (BIA 1950). 
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Applicant's parents were in a valid, legally-recognized marriage. They therefore could not obtain a 
legal separation. See Barthelemy v. Ashcroft. supra . 

. Even if the Applicant had established that her parents were in a legally valid marriage (which she did 
not), she provided no evidence demonstrating that they subsequently obtained a legal separation. 
The term "legal separation'' in the context of derivative citizenship means either a limited or absolute 
divorce obtained through judicial proceedings. See Matter of H, 3 I&N Dec. 742, 743 (BlA 1949). 
In this case, the Applicant does not claim that her parents obtained a divorce, and the record contains 
no evidence showing that her parents obtained a limited or absolute divorce through judicial 
proceedings. Accordingly, the Applicant has not met the legal separation conditions contained in 
former section 32l(a)(3) of the Act. 

Because the Applicant has not demonstrated that her parents were legally separated, as required, we 
find that no purpose is served in analyzing whether she met additional legal custody requirements set 
forth in former section 321 (a)(3) of the Act. 

Ill. CONCLU~ION 

The Applicant has provided insufficient evidence to show that she satisfied the legal separation 
conditions set forth in former section 321 (a)(3) of the Act. Accordingly, she has not established 
eligibility for derivative citizenship under former section 32l(a) of the Act. 

ORDER: The appeal is dismissed. 

Cite as Maller ofM-N-T-T-, lD# 1090907 (AAO Apr. 18, 2018) 
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