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The Applicant, who was born in 1981 in South Korea, seeks a Certificate of Citizenship indicating 
she derived citizenship from her father. See Immigration and Nationality Act (the Act) section 321, 
8 U.S.C. § 1432, repealed by Sec. I 03(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-
395, 114 Stat. 1631 (2000). Generally, an individual claiming automatic U.S. citizenship atier birth 
and who was born between December 24, 1952, and February 27, 1983, must meet the last of certain 
conditions by February 26, 200 I. For individuals born to foreign national parents, only one of 
whom naturalized before the individual turned 18, the individual may become a U.S. citizen if one of 
three conditions are met. That individual's non-naturalized parent is deceased, the U.S. citizen 
parent has custody over the individual atier a legal separation or divorce, or, if the individual was 
born to unmarried parents and is claiming to be a U.S. citizen through a naturalized mother, the 

· father must not have made the individual his legitimate child. 

The Director of the Honolulu, Hawaii Field 011ice denied the application and a subsequent motion to 
reopen finding the Applicant did not establish that she was in her father's custody following his 
naturalization as a U.S. citizen, and prior to her 18th birthday. We dismissed the matter on appeal 
and on a subsequent motion to reopen, similarly concluding that the Applicant provided insutlicient 
evidence to demonstrate that her father had legal custody during the required time period, as required 
under former section 321 (a)(3) of the Act. 

The matter is· now before us on motion to reconsider. The Applicant contends, in this second 
motion, that we misapplied legal authority in her case, and that we incorrectly determined her father 
did not have legal custody over her afier his naturalization as a U.S. citizen and prior to her 18th 
birthday. 

The motion to reconsider will be denied. 

I. LAW 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § I 03.5(a)(3). The motion to reconsider must be supported by a 



.
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pertinent precedent or adopted decision, statutory or regulatory provisiOn, or statement of U.S. 
Citizenship and Immigration Services (USClS) or Department of Homeland Security policy. !d. 

II. ANALYSIS 

The issue on motion to reconsider is whether the Applicant established that our prior decision (that 
she was not in her father's legal custody following his naturalization in 1994, and prior to her 18th 
birthday in 1999) was erroneous based on an incorrect application of law or USC IS policy. We find 
that the Applicant has not demonstrated such error. 

The record shows that the Applicant's parents divorced in Hawaii in 1986, and the court initially 
awarded legal custody to her father. In 1991, however, the court modified the judgment of divorce 
and granted legal and physical custody of the Applicant to her mother. On appeal, we determined 
that the modified judicial decree established that beginning in 1991, the Applicant was in the sole 
legal custody of her mother. Because this custody order was not changed by a court prior to the 
Applicant's 18th birthday in 1999, she did not establish her father had legal custody during the 
requisite time period, as required under former section 321(a)(3) ofthe Act. 

In her first motion to reopen, the Applicant submitted an 2016 family court order awarding 
sole legal custody over the Applicant to her father retroactively to 1995. We cited to several 
U.S. Circuit Court of Appeals cases, determining that the new nunc pro tunc custody order created a 
legal fiction that did not serve the purpose of the statute, and did not satisfy legal custody 
requirements set forth at former section 321(a)(3) ofthe Act. 

The Applicant asserts now, in a second motion to reconsider, that we erred in applying the legal 
reasoning contained in Fierro v. Reno, 217 F .3d I (1st Cir. 2000) to her case. She indicates that her 
situation is similar to the l~1cts set forth in Minasyan v. Gonzales, 40 I F.3d 1069 (9th Cir. 2005), and 
that the holding in that case shows her parents' 2016 court order should be retroactively applied to 
establish her father's legal custody as of 1995. 

The Minasyan v. Gonzales decision, however, did not address the issue of legal c:ustody. Instead, 
that case pertained to whether a nunc pro tunc court order established a U.S. citizen parent's date of 
legal separation. The issue in Fierro v. Reno, on the other hand, was similar to that of the Applicant, 
and pertained to legal custoc(v. 

Specifically, Fierro did not recognize a nunc pro tunc order in a case, such as the Applicant's, where 
there was "no suggestion that the original custody decree was entered by mistake, was contrary to 
law, or otherwise did .not reflect the true legal relationship between [the child] and his parents at any 
time during his minority .... " !d. at 6. Moreover, as indicated in our prior decision, the Ninth 
Circuit Court of Appeals clarified in Minasyan v. Gonzales that the Minasyan case was unlike those 
in which individuals, like the Applicant, sought to change relationships retroactively: 
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This case is unlike those in which petitioners have sought to change relationships 
retroactively. See Fierro v. Reno, 217 F.3d I, 6 (I st Cir.2000) (holding that a state 
nunc pro tunc order, which retroactively changed custody from the petitioner's non
citizen mother to his citizen father, did not establish that he met all the .criteria of INA 
§ 321 because during the relevant time period he was actually in the custody of his 
mother) . . . . As the ·court explained in Fierro, "Congress was con~emed with the 
legal custody status of the child at the time that the parent was naturalized and during 
the minority of the child." 217 F.3d at 6 (emphasis in original). Retroactively 
changing the legal relationship would create a legal tiction and would not serve the 
purpose of the statute. !d By contrast, the divorce decree declaring that Minasyan's 
parents were separated in October 1993 (as well as the subsequent nunc pro tunc 
order reiterating the original ruling) did not create a legal tiction, but rather 
acknowledged a separation that was actually in effect both in practice and as a matter 
of California law at the time Minasyan's mother was naturalized and while Minasyan 
was under age eighteen. 

!d. at I 080 n.20. In conclusion, the Applicant has not shown that we incorrectly applied legal 
custody reasoning in her case, and she has identified no other incorrect application of law or policy 
in our decision. 

III. CONCLUSION 

In view of the above, the Applicant has not established that our prior decision was incorrect as a 
matter of law or policy or that she derived U.S. citizenship through her father under former section 
321(a) of the Act. 

ORDER: The motion to reconsider is denied. 
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