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The Applicant, who was born to married parents in Mexico in 2004, seeks a Certificate of 
Citizenship indicating that he derived citizenship from his mother. Immigration and Nationality Act 
(the Act) section 320, 8 U.S.C. § 1431. Generally, to establish derivative U.S. citizenship after birth 
an individual who was born abroad atier February 27, 1983, must show that he or she had at least 
one U.S. citizen parent and was residing in that parent's legal and physical custody in the United 
States as a lawful permanent resident before turning 18 years of age. 

The Director of the El Paso, Texas Field Ot1ice denied the application, concluding that the Applicant 
was ineligible for a Certificate of Citizenship for two reasons: (1) the evidence was insufficient to 
establish that his mother met the U.S. physical presence requirement to transmit citizenship to him at 
birth; 1 and (2) he has iwt demonstrated that he satisfied the legal and physical custody conditions to 
derive citizenship trom his mother after birth. 

On appeal, the Applicant submits additional evidence, explains that he never claimed he acquired 
U.S. citizenship at birth from his mother, and asserts that he is eligible for a Certificate of 
Citizenship because he has fulfilled all of the conditions for derivative citizenship after birth under 
section 320 of the Act. 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The Applicant was born abroad in 2004 to a U.S. citizen mother and a foreign national father, who 
were married. In 2011, when he was six years old, the Applicant was admitted to the United States 
as a lawful permanent resident child of a U.S. citizen based on an immigrant visa petition his mother 
filed on his be hal f. The Applicant's father became a U.S. citizen through naturalization in 2015. 

1 To establish acquisition of U.S. citizenship at birth, an individual born abroad in wedlock to one U.S. citizen and one 
foreign national parent after November 14, 1986, must show that the U.S. citizen parent was physically present in the 
United States for at least 5 years before the individual's birth, and that 2 of those years were after the parent's 14th 
birthday. Section301(g) of the Act, 8 US.C. § 1401(g). 
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To determine whether the Applicant derived U.S. citizenship based on these facts, we apply "the law 
in effect at the time the critical events giving rise to eligibility occurred." See Min(l.lyan v. Gonzales. 
401 F.3d 1069, 1075 (9th Cir. 2005). Because the Applicant is currently under the age of 18 years, 
section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. I 06-395, 114 
Stat. 1631 (CCA), governs his derivative citizenship claim. Section 320 of the Act provides, in 
pertinent part, that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(I) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

The regulation at 8 C.F.R. ~ 320.1 defines the term "legal custody" in section 320 of the Act as 
responsibility for and authority over a child. The regulation states further that U.S. Citizenship and 
Immigration Services will presume that a U.S. citizen parent has legal custody of a child, absent 
evidence to the contrary, in the case of a biological child who resides with both natural parents (who 
are married to each other, living in marital union, and not separated). 8 C.F.R. § 320.1 (i). 

II. ANALYSIS 

The record reflects that the Applicant has satisfied several of the above-referenced conditions for 
derivative citizenship, as he is under the age of 18 years, he was admitted to the United States for 
permanent residence, and both his mother and father are U.S. citizens .. The remaining issue, 
therefore, is whether the Applicant also meets the legal and physical custody requirements in section 
320(a)(3) of the Act. 

The Applicant's mother, through whom he is claiming derivative citizenship, was a U.S. citizen at 
birth, as evidenced by a certification of birth abroad issued to her by the U.S. Department of State 
(DOS). To determine whether she was able to transmit U.S. citizenship to the Applicant at birth, the 
Director requested evidence that she was physically present in the United States for at least live 
years before his birth. The Director also advised the Applicant that if he did not have such evidence, 
he could provide proof that he resided in her legal and physical custody after he was admitted to the 
United States as a lawful permanent resident, to establish derivative citizenship after birth. In 
response, the Applicant submitted copies of his parents' marriage certificate and his own U.S. 
passport card, indicating that the DOS had already determined he derived U.S. citizenship !rom his 
mother. The Director found this evidence insufficient to show that the Applicant either acquired 
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U.S. citizenship from his mother at birth, or that he met the legal and physical custody requirements 
to derive citizenship from her ailer birth. 

The Applicant does not contest that he did not acquire U.S. citizenship from his mother at birth. 
Instead, he submits additional evidence, including school, tax, medical, and residential records, and 
asserts that he derived U.S. citizenship from his mother after birth pursuant to the provisions of 
section 320 of the Act. 

We have reviewed the entire record, including the documents the Applicant provides on appeal, and 
lind it is sufficient to show that he satisfies the legal and physical custody requirements. Because the 
Applicant has also met the remaining conditions under section 320 of the Act conceniing age, lawful 
permanent resident status, and the mother's U.S. citizen status, he is eligible for a Certificate of 
Citizenship. 

A. Legal Custody 

The preponderance of the evidence demonstrates that the Applicant is residing in the United States 
in the legal custody of his U.S. citizen parents. 

As stated above, legal custody of a parent is presumed if the child resides with both natural parents, 
and the parents are also married to each other, living in marital union, and not separated. The 
Applicant represented on the Form N-600 that his parents have been married to each other since 
2004, and a copy of their marriage certificate in the record supports this statement. Further, the real 
estate purchase agreement shows that they jointly bought a house in Texas, and the information on 
the parents' 2012-1017 U.S. federal income tax returns they filed as a married couple indicates they 
reside in Texas with the Applicant and his younger sibling. The Applicant has also submitted 
documents to show that he is included on his parents' medical insurance, and 2015-2017 school 
records, which identify both parents and indicate that he lives with them. As this evidence 
demonstrates that the Applicant is residing in Texas with his parents, who are married to each other 
and living together, we lind the presumption of his U.S. citizen mother's (and his U.S. citizen 
father's) legal custody has been met. 

B. Physical Custody 

The Applicant has also demonstrated that he satisfies the physical custody requirement of section 
320(a)(3) of the Act through residence with his mother in Texas. 

While neither the Act nor the regulations define the term "physical custody,". U.S. federal cou11s and 
the Board of Immigration Appeals considered it in the context of "actual uncontested custody" in 
derivative citizenship proceedings and interpreted physical custody to mean actual residence with the 
parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3d Cir. 2005) (finding that a child was in the 
parent's "actual physical custody" where the child lived with the parent and no one disputed the 
parent's custody); Matter of M-. 3 l&N Dec. 850, 856 (BIA 1950) (holding that the parent had 
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"actual uncontested custody" of a child where the parent lived with the child, took care of the child, 
and the other parent consented to his arrangement). Here, the Applicant has shown, through 
submission of residential, tax, schooL and medical records discussed above, that he has been residing 
with his mother and father in Texas since he was admitted to the United States as a lawful permanent 
resident in 2011. Based on this documentation, we conclude that the Applicant has satisfied the 
physical custody requirement of section 320(a)(3) of the Act. 

111. CONCLUSION 

The Applicant has demonstrated that he is under the age of 18 years, and that he is residing in the 
United States as a lawful permanent resident in the legal and physical custody of his U.S. citizen 
parents. Accordingly, the Applicant has established that he derived U.S. citizenship under section 
320 of the Act. 

ORDER: The appeal is sustained. 
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