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The Applicant, who was born to foreign national parents in Ecuador in 1966, seeks a Certificate of 
Citizenship indicating that he derived citizenship from his naturalized U.S. citizen father. 
Immigration and Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), 
title I, Child Citizenship Act of 2000, Pub. L. No. I 06-395, 114 Stat. 1631 (2000). To establish 
derivative citizenship under former section 321 of the Act, an individual who was born between 
December 24, 1952, and February 27, 1983, must show that he or she resided in the United States as 
a lawful permanent resident. and both parents became U.S. citizens through naturalization while the 
individual was under the age of 18 years. If only one parent naturalized before the individual's 18th 
birthday, the individual may still derive citizenship provided that one of the following conditions is 
met: that individual's non-naturalized parent is deceased; the naturalized parent has custody of the 
individual after a legal separation or divorce; or, if the individual was born to unmarried parents and 
is claiming to be a U.S. citizen through a naturalized mother, the father must not have made the 
individual his legitimate child. 

The Director of the Jacksonville, Florida Field Office denied the Form N-600, concluding that the 
Applicant was not eligible to derive U.S. citizenship from his father because his parents did not 
marry or legally separate until after his turned 18 years of age. We dismissed a subsequent appeaL 
finding that the Applicant did not meet the requirements for derivative citizenship under former 
section 321· of the Act. Specifically, he could not derive citizenship !rom both parents because his 
mother did not naturalize and, as his parents were neither married nor divorced before his 18th 
birthday, he was not able to satisfy the parents' "legal separation" condition to derive citizenship 
solely from his naturalized U.S. citizen father. A few years later, the Applicant tiled a motion to 
reopen and reconsider the Director's initial denial of his Form N-600. The Director dismissed the 
motion, finding that the additional evidence the Applicant provided, including aflidavits and Jaw 
articles, was insufficient to establish that his parents were "legally separated," as that term is 
interpreted in the relevant case law, before he was 18 years old. The Director certified the matter to 
us for review, and we have received the Applicant's brief in response to the Director's certification 
notice. 

Upon review, we will anirm the Director's decision.· The Applicant has not presented sufticient 
evidence to show that his parents were legally separated while he was under the age of 18 years, and 



.
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that he was therefore eligible to derive citizenship solely from his father pursuant to former section 
32l(a)(3) ofthe Act. 

II. FACTS 

The Applicant was born in Ecuador on 1966, to foreign national parents who jointly 
registered his birth before a civil registry official the following month. The birth certificate 
identifies both parents as "single," and the Applicant as their "illegitimate son." [n 1972, when the 
Applicant was six years old, his father married a woman who is not the Applicant's mother, and they 
both immigrated to the United States later that year. The father became a U.S. citizen through 
naturalization in 1979, when the Applicant was 13 years old. Although he subsequently 
petitioned for the Applicant to immigrate to the United States, the petition was denied based on a 
determination that the Applicant did not qualify as an immigrant "child" of his father because he was 
not legitimated through the marriage of his parents. A few years later, the father's spouse filed an 
immigrant visa petition on the Applicant's behalf and in 1982, at the age of 16 years, he 
was admitted to the United States for permanent residence as a stepchild of a lawful permanent 
resident. On 1984, a little over two weeks after the Applicant's 18th birthday his father 
married his biological mother; however, the parents divorced five years later. [n December 2003, 
when the Applicant was 37 years old, his mother obtained U.S. citizenship through naturalization. 

III. LAW 

To determine whether the Applicant derived U.S. citizenship based on the above facts, we apply "the 
law in efTect at the time the critical events giving rise to eligibility occurred." Minasyan v. Gonzales, 
401 F.3d I 069, 1075 (9th Cir. 2005). The last critical event before the Applicant turned 18 years of 
age is his admission to the United States for permanent residence in 1982. At that time, former 
section 321 of the Act 1 governed derivative citizenship, and provided, in pertinent part, that: 

(a) A child born outside of the United States of alien parents ... becomes a citizen of 
the United States upon fulfillment of the following conditions: 

(I) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; 
or 

1 The Child Citizenship Act of2000 (the CCA), Pub. L. No. 106-395. 114 Stat. 1631 (Oct. 30. 2000). which took effect 
on February 27, 200 I, repealed section 321 of the Act and amended the existing section 320 of the A:ct, 8 U.S.C. § 1432. 
Under the amended section 320 of the Act. a child under 18 years of age who has one U.S. citizen parent and is residing 
in that parent's legal and physical custody in the United States as a lawful pennanent resident will automatically derive 
U.S. citizenship. However, the provisions of the CCA are not retroactive, and apply only to individuals who were not 
yet 18 years old as of February 27. 200 I. Because the Applicant turned 18 years of age in 1984, he is not eligible for the 
benefits of the amended section 320 of the Act. See Matter of Rodriguez-Tejedor. 23 I&N Dec. 153 (BIA 200 I). 
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(3) The na/uralizalion of !he parenl having legal cusrody of the child when 
!here has been a legal separation of the parents or the naturalization of the 
mother if the child was born out of wedlock and the paternity of the child has 
not been established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 
years; and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or t.he parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years (emphasis added). 

"" Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Maller of 
Baires-Larios. 24 l&N Dec. 467, 468 (BlA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true," or "more likely than not." 
Maller ofChawarhe, 25 I&N Dec. 369, 376 (AAO 2010). 

IV. ANALYSIS 

The Applicant began residing in the United States as a lawful permanent resident when he was under 
the age of 18 years. There is no dispute, however, that he was not eligible to derive citizenship from 
both parents pursuant to former section 321(a)(l) of the Act, because only his father naturalized 
prior to his 18th birthday. To prevail on his citizenship claim, therefore, the Applicant must show 
that he met the relevant conditions to derive citizenship solely from his father. He has not claimed 
that his mother was deceased before he turned 18 and, thus, that he qualifies for derivative 
citizenship pursuant to the provisions of former section 321 (a)(2) of the Act. Accordingly, the only 
issue on certification is whether the Applicant has established that before he was 18 years old his 
parents were legally separated and his naturalized U.S. citizen father had legal custody, as required 
under former section 321 (a)(3) of the Act 2 

2 Although the Applicant was deemed ··illegitimate"' at birth, he nevertheless qualifies as. his father·s "child" for the 
purposes of derivative citizenship. The applicable definition of a "cliild'' in section IOI(c)(l) of the Act, 8 U.S.C. 
§ II 0 I (c)( I). includes children who were born out of wedlock and legitimated under the law of their domicile before the 
age of 16 years. The Board of Immigration Appeals has interpreted the concept of legitimation in derivative citizenship 
and visa proceedings as turning on \vhether a child born out of wedlock is afforded all of the same legal rights and 
obligations under the law of the child's country of birth as a child born in wedlock. See e.g. Ma.tler of Reyes, 17 I&N 
Dec. 512. 514 (BIA 1980) ("Legitimation is the act of placing a child born out of wedlock in the same legal position as a 
child born in wedlock"). Ecuador abolished legal distinctions between illegitimate and illegitimate children in 1970. 
Mauer of Campuzano. 18 I&N Dec. 390 (BIA 1983). Because the Applicant resided in Ecuador and was under the age 
of 16 years at the time, he was legitimated by operation of law. He therefore qualifies as his father's "child'' for 
derivative citizenship purposes. 
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As stated above, the Director concluded, and we' concurred on appeal that "legal separation·· m 
former section 321 (a)(3) of the Act required a limited or absolute divorce obtained through judicial 
proceedings. Because the Applicant's parents were not legally married or separated before his 18th 
birthday, he could not derive citizenship from his U.S. citizen father. 

The Applicant argues, however, that the aflidavits and articles on common-law relationships he 
submitted in support of the motion establish that' his parents were married in accordance with the 
customs and traditions of Ecuador because they resided together in a consensual union from 1958 
through 1968, held themselves out as a married couple, had five children together, and fulfilled 
common marital obligations. He states further that because such informal unions have been 
recognized under the Constitution of Ecuador as a form of traditional marriage, his parents' 
relationship should be considered a valid marriage for immigration purposes. Moreover, he claims 
that the "legal separation" requirement in section 32l(a)(3) of the Act has been met when his parents 
decided to separate and, thus, to terminate their marital relationship before his father immigrated to 
the United States. According to the Applicant, his father has also satisfied the legal custody 
requirement, because in 1982 his mother authorized him to travel to the United States and to 
permanently reside with his father. Lastly, the Applicant claims that according to the U.S. Supreme 
Court in Sessions v. Morales-Santana, !37 S.Ct. 1678 (2017), the provisions of former section 321 
of the Act unfairly discriminate against his father based on gender, and that they are therefore 
unconstitutional. We will address each of these arguments in tum. 

B. Prior Marriage as a Condition for Legal Separation 

The term "legal separation," as it is used in former section 321 (a)(3) of the Act requires that the 
separation be pursuant to "proceedings ... which terminate the marriage completely, as by absolute 
divorce, or which merely separate the parties without destroying the marital status'' INS lnterp. 
320.1 (6). However, if the parents were never lawfully married, there can be no "legal separation" as 
such, and an award of custody to a naturalized parent under such circumstances does not result in 
derivation of citizenship even if other requisite conditions are satisfied. ld. See also Matter of H, 
3 l&N Dec. 742, 743-744 (BlA 1949) (holding that where the child's parents were not lawfully 
joined in wedlock, they could not have been legally separated). Similarly, the U.S. Circuit Court of 
Appeals for the Eleventh Circuit, in whose jurisdiction these proceedings arise, has held that "[!]ega! 
separation is a bright line marking the disunion of a married couple, and no analogous legal event 
marks the disunion of an unmarried couple." Levy v. US Attorney General, 882 F.3d 1364, 1368 
(II th Cir. 20 18) (finding that a foreign national was not eligible to derive citizenship under former 
section 321 (a)(3) of the Act based on father's naturalization because his parents never married and, 
as a result, never legally separated as required under the statute)3 Accordingly, to determine 

3 All other circuit courts that have addressed this issue also found that where the child's parents were not lawfully 
married there could be no "legal separation" within the meaning of former section 321(a)(3) of the Act. See, e.g., Lewis 
v. Gonzales, 481 F.3d 125, 130-32 (2d Cir. 2007); Barthelemy v. Ashcroft, 329 F.3d 1062, 1065 (9th Cir. 2003); 
Wedderburn v. INS, 215 F.3d 795, 799 (7th Cir. 2000). 
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whether the Applicant's parents were "legally separated" prior to his 18th birthday, we must first 
determine whether they were married during the relevant time period. 

B. The Parents' Consensual Union in Ecuador 

The Director found that although the Applicant's parents both testified they were in a de facto 
marital union or common law marriage from 1958 through 1968, they were not actually "married" to 
each other under the law of Ecuador because non-marital unions and common-law marriages were 
not recognized there during the 1958-1968 period. In reaching this conclusion, the Director relied 
on a 2017 advisory opinion from the Law Library of Congress, Global Research Center (LL File No. 
2017-015235), which addressed requirements for contracting and terminating marriage under 
Ecuadorian law. According to this opinion, the Ecuador Civil Code in effect at the time defined 
marriage as a contract entered into by a man and a woman, which had to be performed by the chief 
of the civil registry otlice with jurisdiction over the contracting parties' domicile, and had to comply 
with other formalities required by law. The essential elements of a valid marriage included presence 
of two qualified witnesses and a signed and witnessed marriage certificate. !d. Furthermore, a 
marital relationship could only be terminated upon death of one of the spouses, divorce, or judicial 
declaration of nullity or death of one of the spouses if he or she disappeared for more than I 0 years. 
!d. As the Applicant submitted only one marriage certificate reflecting that his parents were first 
married in the United States after he had already turned 18 years of age, the Director concluded that 
they could not have been "legally separated" before his 18th birthday. We agree. 

In determining the validity of a marriage for immigration purposes, the law of the place where the 
marriage is celebrated will generally govern. Maller of Arena, 15 J&N Dec. 174 (BIA 1975). Here, 
according to the Library of Congress legal research and opinion, only a marriage contracted before a 
civil authority in the presence of witnesses was recognized as valid under the law of Ecuador; 
however, the Applicant has not provided evidence, such as the parents' marriage certificate or other 
documents issued by the government of Ecuador to show that they were married there. 

Furthermore, the two atlidavits executed by the Applicant's parents in 2016 before an otlicer of the 
Ecuadorian consulate in the United States are insufficient to establish that their informal relationship 
was considered a valid "marriage" under that country's law. First, the parents only repeat their 
previous claims that they lived together in Ecuador as husband and wife between 1958 and 1968 and 
had five children, but there is no statement by the consular otlicer to indicate whether such 
relationship was recognized and had the same legal consequences as a marriage properly contracted 
before civil authority. Second, other evidence in the record shows that both parents were in fact 
considered "single" and not married under Ecuadorian law during the time period in question. 
Specifically, as stated above, the Applicant's birth certificate refers to his mother and father as 
"single." In addition, the fact that his birth was deemed by the civil registrar as "illegitimate" further 
indicates that the parents did not have the same legal status as individuals who were married. 
Moreover, the record contains a copy of the father's 1972 certificate of marriage to the Applicant's 
stepmother, which identifies the father's civil status as "single," and states that the marriage 
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legitimated their two children, born in 1965 and 1972. This evidence indicates that the claimed 1968 
termination of the parents' informal relationship was not recognized under the law of Ecuador. 

While the Applicant has submitted copies of several articles discussing the prevalence of consensual 
unions in Latin America, indicating that they co-exist ·with traditional marriages and have been an 
integral component of the family system for centuries, there is nothing in those articles to show that 
such unions are or were recognized as valid marriages for the purposes of Ecuadorian civil law, or 
U.S. immigration law. The Applicant has also provided copies of two pages from the Ecuadorian 
Constitution, published in 2008, stating that "[f]amily in its various forms is recognized," and 
persons in "stable and monogamous unions" and "those families bound by formal marriage ties" 
have equal rights. However, as there is no additional information about the date those provisions 
were enacted we are unable to determine whether they were in effect prior to 1968. Moreover, even 
if they were in effect at the time, the evidence discussed above indicates that the parents' union was 
not "monogamous," as his father also had a child with the Applicant's stepmother in 1965. Lastly, 
and more importantly, the Applicant has not provided evidence to show that a "monogamous union" 
had the same legal effect as a "formal marriage" under Ecuadorian law during the time period in 
question. 

in view of the above, we conclude that the Applicant has not demonstrated that his parents were 
married to each other in Ecuador before he was 18 years of age. Accordingly, they could not have 
been "legally separated" within the meaning of former section 32l(a)(3) of the Act, as "there is no 
legal event [that] marks the disunion of an unmarried couple." Levy v. US. Attorney General, 
supra 4 We acknowledge that the Applicant's parents were married and divorced afier he turned 18 
years of age; however, because all requirements for derivative citizenship must be satisfied befiJre 
the child's 18th birthday, the parents' U.S. marriage and subsequent divorce do not change the 
outcome in these proceedings. 

As the Applicant has not shown that his parents were legally separated while he was under the age of 
18, he is ineligible to derive citizenship from his father under former section 321(a)(3) of the Act on 
that basis alone. Accordingly, we do not address whether his father satisfied the legal custody 
requirement under that section .. 

C. Constitutional Claim 

The Applicant claims, in the alternative, that former. section 321(a)(3) of the Act sets different 
requirements for U.S. citizen mothers and U.S. citizen fathers of children born out of wedlock, and 
that this practice constitutes gender discrimination against his father in violation of the equal 

4 Even if we were to find that the Applicant's parents lived together in a legally recognized common-law marriage, 
which we do not, there is no evidence that their relationship was legally terminated through one of the means set forth in 
the Ecuadorian law, including divorce, death of one of the spouses, or judicial declaration. ( 
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protection guarantee of the U.S. Constitution in light of the Supreme Court's holding in Sessions v. 
Morales-Santana, supra. We find, however, that Morales-Santana does not apply here. 

First, the law and issues in that case were different that those in the Applicant's citizenship 
proceedings. In Morales-Santana, the Court addressed acquisition of U.S. citizenship at birth under 
the provisions of sections 301(a)(7) and 309(c) of the Act, 8 U.S.C. §§ 1401(a)(7), 1409(c). 
However, the Applicant claims that he derived U.S. citizenship from his father afier birth under 
former section 321 of the Act. Second, the issue in·Morales-Santana was the constitutionality of 
distinct physical presence provisions for transmission of U.S. citizenship at birth by unmarried U.S. 
citizen mothers and fathers. The Applicant does not explain how this issue relates to the requirement 
of legal separation of parents under former section 321 (a)(3) of the Act, or how the U.S. Supreme 
Court's holding might support a difTerent outcome in his case. 

Furthennore, the Eleventh Circuit has already addressed the constitutional issues the Applicant 
raises on certification in Levy v. U.S. Allorney General, supra, and held that the former section 
32l(a) of the Act did not discriminate based on the child's legitimacy or the parent's gender. In that 
case, an individual who, like the Applicant was born out of wedlock, and whose parents did not 
subsequently marry, claimed derivative citizenship through his father asserting that former section 
321(a) impermissibly discriminated on the basis of the father's gender and his out-ol~wedlock birth. 
In rejecting the first argument. the Eleventh Circuit explained that as a legitimated child this 
individual could derive citizenship only if both parents naturalized; if the surviving parent 
naturalized; or if the parents legally separated and the one having legal custody naturalized. As none 
of these conditions turned on gender, the court held that former section 321 of the Act did not 
discriminate based on gender. The court also rejected the constitutional challenge to the first clause 
of former section 321 (a)(3) of the Act, which provides for derivative citizenship upon the 
"naturalization of the parent having legal custody of the child when there has been a legal separation 
of the parents," finding that it did not require that a child be born into wedlock. Rather, a child's 
eligibility for derivative citizenship pursuant to that provision rested on "two parental choices
whether to marry and legally separate-not on an 'immutable characteristic determined solely by 
accident of birth'." Levy v. U.S. Attorney General, 882 F.3d at 1368 (internal citation omitted). 
Lastly, the court noted that although Congress could have drafted former section 321 (a) to provide 
an avenue for children whose paternity was established, whose unmarried parents lived separately, 
and whose non-custodial parent was out of the picture, the Equal Protection Clause did not obligate 
Congress to create that avenue. /d. at 1368-69 (citing Nguyen v. iNS, 533 U.S. 53 (2001)). 
Accordingly, in light of the Eleventh Circuit's decision, we find no basis to lind that the derivative 
citizenship provisions of fonner section 321 of the Act are unconstitutional. 

Moreover, like the Board of Immigration Appeals, we lack jurisdiction to independently rule on the 
constitutionality of laws enacted by Congress. Maller of C-, 20 I&N Dec. 529, 532 (BIA 1992). 
Rather, our review is limited to determining whether the Applicant has established that he meets the 
conditions for derivative U.S. citizenship set forth in former section 321 of the Act. As discussed 
above, we find that the record docs not demonstrate that the Applicant satisfied the relevant 
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conditions under that section to derive U.S. citizenship solely from his naturalized U.S. citizen 
father. 

V. CONCLUSION 

The Applicant has not established that he derived citizenship through the naturalization of his father 
because he has not demonstrated that his parents were legally separated, or that his mother was 
deceased prior to his 18th birthday. He is therefore ineligible for a Certificate of Citizenship. 

ORDER: The application is denied. 

Cite as Maller ofF-R-T-.1-, ID# 1517838 (AAO Apr. 25, 2018) 

8 


