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The Applicant, who was born abroad in 2001, seeks a Certificate of Citizenship indicating that she 
derived U.S. citizenship from her adoptive father. Immigration and Nationality Act (the Act) § 320, 
8 U.S.C. § 1431. Generally, to establish derivative U.S. citizenship after birth, an individual who 
was born after February 27, 1983, must show that before turning 18 years of age he or she had at 
least one U.S. citizen parent and was residing in that parent's legal and physical custody in the 
United States as a lawful permanent resident. 

The Director of the Atlanta, Georgia Field Office denied the application, concluding that the 
Applicant was not eligible to derive U.S. citizenship because she represented on the Form N-600 that 
she did not reside in her adoptive father's legal and physical custody in the United States. 

On appeal, the Applicant explains that she made a typographical error on the form, resubmits 
evidence she previously provided to establish that she is residing in the United States with her 
adoptive father, and asserts that she has satisfied all of the conditions for derivative citizenship. 

Upon de nova review, we will sustain the appeal. 

I. LAW 

The Applicant was born in Mexico in 2001 to foreign national parents. In 2013, when the 
Applicant was 12 years old, she was legally adopted in the United States by her U.S. citizen 
stepfather. Two years later, at the age of 14 years, the Applicant was admitted to the United States 
as a lawful permanent resident based on an approved immigrant visa petition her adoptive father 
filed on her behalf. 

To determine whether the Applicant derived U.S. citizenship from her adoptive father based on these 
facts, we apply "the law in effect at the time the critical events giving rise to eligibility occurred." 
Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). Because the Applicant is currently 
under the age of 18 years, section 320 of the Act, as amended by the Child Citizenship Act of 2000, 
Pub. L. No. 106-395, 114 Stat. 1631 (CCA) governs her derivative citizenship claim. 
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Section 320 of the Act provides that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

(b) Subsection (a) shall apply to a child adopted by a United States citizen parent 
if the child satisfies the requirements applicable to adopted children under 
section l0l(b)(l). 

Because the parent-child relationship between the Applicant and her U.S. citizen father was created 
by adoption, the Applicant is subject to the provisions of section 320(b) of the Act. The term 
"adopted child" for derivative citizenship purposes means a person who has been adopted pursuant 
to a full, final, and complete adoption, and who also meets the requirements of section l0l(b)(l)(E) 
or (F) of the Act, 8 U.S.C. § l lOl(b)(l)(E) or (F). 8 C.F.R. § 320.1. That section mandates, in part, 
that a child must be adopted while under the age of 16 years, and must be in the legal custody of, and 
reside with the adopting parent or parents for at least two years, to derive U.S. citizenship. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. Matter 
of Baires-Larios, 24 l&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that her claim is "probably true," or "more likely than 
not." Matter ofChawathe, 25 l&N Dec. 369,376 (AAO 2010). 

II. ANALYSIS 

There is no dispute that the Applicant has satisfied some of the above-referenced conditions, as she 
is currently under the age of 18 years, she has lawful permanent resident status, and her adoptive 
father is a naturalized U.S. citizen. The issues to be decided, therefore, are whether the Applicant 
has shown that she is residing in the United States in her adoptive father's legal and physical custody 
and, if so, whether she is otherwise eligible to derive citizenship as his adopted child. 

We have reviewed the entire record and find it sufficient to establish that the Applicant derived U.S. 
citizenship from her adoptive father pursuant to the provisions of section 320 of the Act. 
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A. Legal and Physical Custody 

1. Legal Custody 

The Applicant has shown that she is residing in the United States in her adoptive father's legal 
custody. Legal custody refers to the responsibility for and authority over a child. 8 C.F.R. § 320.1. 
In the case of an adopted child, a determination that a U.S. citizen parent has legal custody will be 
based on the existence of a final adoption decree. Id. 

Here, the record includes a copy of the final adoption decree issued by a U.S. state court in 2013, 
which provides that the Applicant's adoptive father "shall share jointly the care, custody, and control 
of [the Applicant] with his [sic] biological mother." As this establishes that the court awarded joint 
legal custody over the Applicant to her adoptive father, we find that the legal custody requirement in 
section 320(a)(3) has been met. 

2. Physical Custody 

The evidence is also sufficient to show that the Applicant is residing in the United States in her 
adoptive father's physical custody. 

While neither the Act nor the regulations define the term "physical custody," U.S. federal courts and 
the Board of Immigration Appeals considered it in the context of "actual uncontested custody" in 
derivative citizenship proceedings and interpreted physical custody to mean actual residence with the 
parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3d Cir. 2005) (finding that a child was in the 
parent's "actual physical custody" where the child lived with the parent and no one disputed the 
parent's custody); Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950) (holding that the parent had 
"actual uncontested custody" of a child where the parent lived with the child, took care of the child, 
and the other parent consented to his arrangement). 

The Applicant represented on the instant Form N-600 that she lives with her mother and adoptive 
father in the United States at the address which is also listed on her 2015 immigrant visa and related 
documents as her intended residence in the United States. Further, the Applicant's recent school 
record reflects that she resides ( or resided) with both parents at a property her adoptive father 
purchased in 2014 and currently owns. She has also submitted affidavits from friends and neighbors 
attesting that she has lived with her parents for many years, before and after she legally immigrated 
to the United States. We find this evidence sufficient to show that the Applicant's claim of actual 
residence with her adoptive father in the United States as a lawful permanent resident is "probably 
true," and that she has therefore satisfied the physical custody condition in section 320(a)(3) of the 
Act. 
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B. Requirements Applicable to Adopted Children 

As stated above, to establish that she derived U.S. citizenship from her adoptive father, the Applicant 
must also satisfy additional criteria in section 320(b) of the Act, which pertain to adopted children. 
She must therefore show that she was adopted before she was 16 years old, and that she has been in 
the legal custody of, and has resided with her adoptive father for at least two years. The Applicant 
has demonstrated that she meets these requirements. 

The court decree reflects that the adoption was finalized in 2013, when the Applicant was 
under the age of 16 years. As the court granted legal custody over the Applicant to her adoptive 
father at the same time, she has been in her adoptive father's legal custody for over two years, as 
required, when she filed the Form N-600 in June 2017. Lastly, the preponderance of the evidence in 
the record indicates that the Applicant has also resided with her adoptive father for the requisite two
year period before she made a claim of derivative citizenship. The information on her August 2014 
immigrant visa application indicates that she had been residing in the United States with her mother 
and adoptive father since 2008. 1 And, as discussed above, the evidence is also sufficient to show 
that the Applicant continued to reside with both parents after she was admitted to the United States 
for permanent residence in July 2015. We find therefore that she meets the age, residence, and legal 
custody requirements to derive U.S. citizenship from her father as his adopted child. 

III. CONCLUSION 

The Applicant has submitted sufficient evidence to show that she has been residing in the United 
States as a lawful permanent resident in the legal and physical custody of her adoptive U.S. citizen 
father while under the age of 18 years, and that she has also satisfied the additional eligibility criteria 
applicable to adopted children. The Applicant has therefore established that she derived U.S. 
citizenship from her adoptive father, and she is eligible for issuance of a Certificate of Citizenship. 

ORDER: The appeal is sustained. 

Cite as Matter of K-D-F-, ID# 1712633 (AAO Aug. 15, 2018) 

1 The two-year residence requirement set forth in section 10 I (b )(1 )(E) of the Act may be satisfied either before or after 
the adoption. Matter of Repuyan, 19 I&N Dec. 119, 120 (BIA 1984). 
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