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Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: AUG. 15, 2018 

APPEAL OF LAS VEGAS, NEV ADA FIELD OFFICE DECISION 

APPLICATION: FORM N-600K, APPLICATION FOR CITIZENSHIP AND ISSUANCE OF 
CERTIFICATE UNDER SECTION 322 

The Applicant's father, a U.S. citizen, seeks a Certificate of Citizenship on behalf of the Applicant. 
Immigration and Nationality Act (the Act) section 322, 8 U.S.C. § 1433. A U.S. citizen parent may 
apply for a Certificate of Citizenship on behalf of a child born and residing outside the United States 
if the child is residing in the U.S. citizen parent's legal and physical custody, and that parent had 
been physically present in the United States for 5 years, 2 of which were after the parent turned 14 
years old. 

The Director of the Las Vegas, Nevada Field Office denied the application, concluding that the 
record did not establish, as required, that the Applicant's father was residing with the Applicant 
outside the United States. 

On appeal, the Applicant's father submits additional residence and asserts that he has been living 
with the Applicant in Mexico since February 2017, and that the Applicant is eligible for a Certificate 
of Citizenship because she is in his legal and physical custody. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The Applicant was born in Mexico in 2011 to unmarried parents. A month later, her 
father immigrated to the United States, and subsequently obtained U.S. citizenship through 
naturalization in 2016. In December 2017, he filed the instant Form N-600K requesting a Certificate 
of Citizenship on the Applicant's behalf pursuant to section 322 of the Act. That section provides, in 
pertinent part: 

( a) A parent who is a citizen of the United States ... may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired citizenship 
automatically under section 320. The [Secretary of Homeland Security] shall issue a 
certificate of citizenship to such applicant upon proof, to the satisfaction of the 
[Secretary], that the following conditions have been fulfilled: 
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(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of 
fourteen years .... 

(3) The child is under the age of eighteen years. 

(4) The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent]. ... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status .... 

The term "child" means a person who meets the requirements of section 101 ( c )(1) of the Act, 
8 U.S.C. § l IOI(c)(l). 8 C.F.R. § 322.1. The definition of that term in section l0l(c)(l) of the Act 
includes a child legitimated under the law of the child's residence or domicile, or under the law of 
the father's residence or domicile, whether in the United States or elsewhere, if such legitimation 
takes place before the child reaches the age of 16 years and the child is in the legal custody of the 
legitimating parent or parents at the time of such legitimation. 

II. ANALYSIS 

There is no dispute that the Applicant satisfies some of the above-referenced conditions, as she is 
under the age of 18 years and her father is a U.S. citizen. The evidence, including the 2011-2016 
social security earnings report and U.S. tax records of the Applicant's father, is also sufficient to 
show that he meets the five-year U.S. physical presence requirement in section 322(a)(2)(A) of the 
Act. The issues to be decided, therefore, are whether the Applicant, who was born out of wedlock, is 
a "child" for the purposes of section 322 of the Act and, if so, whether she is currently residing 
outside of the United States in her father's legal and physical custody. 

The Director found that the Applicant's father did not establish he resided abroad, as the record 
reflected that he immigrated to the United States, where he continued to live at the time of his 
naturalization. The Applicant's father asserts on appeal that the Director's decision was incorrect, 
because although he had previously resided in Nevada as a lawful permanent resident, he relocated 
to Mexico after he was naturalized, and has been living there with the Applicant since February 
2017. To corroborate this statement, the father submits letters confirming his residency, school 
enrollment, and employment in Mexico since 2017. 
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We have reviewed the entire record, including the new evidence submitted on appeal, and find that 
although it demonstrates that the Applicant's father resides in Mexico, it is insufficient to show that 
the Applicant also resides there in her father's legal and physical custody. The Applicant is 
therefore ineligible for issuance of a Certificate of Citizenship pursuant to section 322 of the Act. 

A. Legal Custody 

Legal custody refers to responsibility for and authority over a child. 8 C.F.R. § 322.1. 
U.S. Citizenship and Immigration Services (USCIS) will presume that a U.S. citizen parent has legal 
custody of a child, and will recognize that U.S. citizen parent as having lawful authority over the 
child, absent evidence to the contrary, in the case of a biological child born out of wedlock who has 
been legitimated and currently resides with the natural parent. 8 C.F.R. § 322.l(l)(iii) (emphasis 
added). 

The Applicant's father has submitted documents to show that he is employed and residing in Mexico 
at this time. They include his Mexican driver's license, billing statements, and letters confirming his 
residence and employment in Mexico since early 2017. But, none of these documents reference the 
Applicant's name, and her father did not provide additional evidence, such as the Applicant's school, 
medical, or other records, to show that she is residing with him in Mexico. To the contrary: USCIS 
records show that the Applicant was admitted to the United States as a nonimmigrant with her 
mother in June 2017, and there is no evidence that she has since returned to Mexico. We must find, 
therefore, that the Applicant's father has not demonstrated that he meets the regulatory legal custody 
presumption for the purposes of section 322 of the Act. 

B. Physical Custody 

For the same reason, the Applicant's father has not shown that the Applicant is residing abroad in his 
physical custody. 

While neither the Act nor the regulations define the term "physical custody," U.S. federal courts and 
the Board of Immigration Appeals considered it in the context of "actual uncontested custody" in 
derivative citizenship proceedings and interpreted physical custody to mean actual residence with the 
parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3d Cir. 2005) (finding that a child was in the 
parent's "actual physical custody" where the child lived with the parent and no one disputed the 
parent's custody); Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950) (holding that the parent had 
"actual uncontested custody" of a child where the parent lived with the child, took care of the child, 
and the other parent consented to his arrangement). 

However, as discussed above, the Applicant's father has not presented evidence to show that the 
Applicant lives with him in Mexico and USCIS records indicate that the Applicant has been in the 
United States with her mother since June 2017. In view of the above, we find that the Applicant's 
father has not demonstrated that the physical custody requirement has been met. 
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Consequently, we find the evidence insufficient to show that the Applicant satisfies the requirement 
of residing outside of the United States in the legal and physical custody of her U.S. citizen father. 
Because she is ineligible for issuance of a Certificate of Citizenship under section 322 of the Act on 
that basis alone, we do not address at this time whether she meets the remaining conditions, 
including whether she qualifies as a "child" under the Act, or whether she is temporarily present in 
the United States pursuant to a lawful admission and maintenance of lawful status. 

ORDER: The appeal is dismissed. 

Cite as Matter ofC-C-V-, ID# 1677489 (AAO Aug. 15, 2018) 
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