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Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: AUG. 20, 2018 

APPEAL OF DALLAS, TEXAS FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in Mexico in 1973, seeks a Certificate of Citizenship indicating he 
acquired U.S. citizenship after birth through his mother. Immigration and Nationality Act (the Act) 
section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. 
No. 106-395, 114 Stat. 1631 (2000). Generally, an individual claiming automatic U.S. citizenship 
after birth and who was born between December 24, 1952, and February 27, 1983, must meet the 
last of certain conditions by February 26, 2001. · For individuals born to foreign national parents, 
only one of whom naturalized before the individual turned 18, the individual may become a U.S. 
citizen if one of three conditions are met. That individual's non-naturalized parent is deceased, the 
U.S. citizen parent has custody over the individual after a legal separation or divorce, or, if the 
individual was born to unmarried parents and is claiming to be a U.S. citizen through a naturalized 
mother, the father must not have established his paternity by legitimation. 

The Director of the Dallas, Texas Field Office denied the application, concluding that only the 
Applicant's mother became a naturalized U.S. citizen prior to his 18th birthday, and he did not 
establish his parents were legally separated and that his mother was awarded sole legal custody, as 
required. 

On appeal, the Applicant submits additional documentation and claims that the record demonstrates 
he satisfied legal separation and custody requirements prior to turning 18, and that he is entitled to a 
Certificate of Citizenship. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in Mexico on 1973, to 
married foreign national parents. He was admitted into the United States as a lawful permanent 
resident in March 1974, and his mother became a U.S. citizen through naturalization in September 
1988. The Applicant is claiming derivative citizenship through his mother. 1 

1 The record indicates that his father may have become a naturalized U.S. citizen; however, this did not occur until April 
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The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). Based on the Applicant's year of birth (1973), and the year when he turned 18 (1991), his 
derivative citizenship claim falls under the provisions of former section 321 of the Act.2 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

( 1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause ( 1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

(Emphasis added). Because the Applicant was born abroad, he is presumed to be a foreign national and 
bears the burden of establishing his claim to U.S. citizenship by a preponderance of credible evidence. 
See Matter of Baires-Larios, 24 l&N Dec. 467,468 (BIA 2008). 

1999, when the Applicant was 25 years old. 
2 The Child Citizenship Act of 2000 (the CCA), Pub. L. No. I 06-395, 114 Stat. 1631 (Oct. 30, 2000), which took effect 
on February 27, 2001, amended former sections 320 and 322 of the Act, and repealed former section 321 of the Act. The 
provisions of the CCA are not retroactive, and the amended provisions of section 320 and 322 of the Act apply only to 
individuals who were not yet 18 years old as of February 27, 2001. Because the Applicant was over the age of 18 in 
February 2001, he is not eligible for the benefits of the amended Act. See Matter of Rodriguez-Tejedor, 
23 I&N Dec. 153 (BIA 2001 ). 
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II. ANALYSIS 

The Applicant meets some of the requirements under former section 321(a) of the Act. Certificate of 
Naturalization evidence, for example, shows his mother became a naturalized U.S. citizen in 
September 1988, when the Applicant was under the age of 18, as required by former section 
32l(a)(4) of the Act. The Applicant was also admitted into the United States as a lawful permanent 
resident in 1974, when he was under one, and it appears he resided in this country as a lawful 
permanent resident at the time of his mother' s naturalization, as required under former section 
321(a)(5) of the Act. The issue in this case, is whether the Applicant has demonstrated that he met 
the legal separation and custody conditions for derivative citizenship set forth at former section 
321(a)(3) of the Act.3 

The Applicant claims that the record demonstrates his parents obtained a legal separation in 1974, in 
Mexico. Specifically, he asserts that the mayor in had 

formal, judicial authority to grant a legal separation and to award legal custody, and that the Mayor 
granted his parents' request for a legal separation and awarded sole legal custody over him to his 
mother. The Applicant asserts that the Director also erred in ignoring the legal custody standard set 
forth in Kamara v. Lynch, 786 F.3d 420 (5th Cir. 2015). To establish these claims, the record 
contains affidavits, letters, and legal standard and Mexican law information. 

We find that the Applicant has not established that his parents were legally separated, which is 
required under former section 321(a)(3) of the Act. As such, we need not determine whether his 
mother had sole legal custody during the requisite time period, since this issue will not change the 
Applicant's ineligibility for derivative citizenship.4 

The Applicant acknowledges on appeal that a married couple that simply lives apart with no plans of 
reconciliation is not "legally separated," and that the term "legal separation" in the context of 
derivative citizenship means either a limited or absolute divorce obtained through judicial 
proceedings. See Matter of Mowrer, 17 I&N Dec. 613 (BIA 1981) and Matter of H, 3 I&N Dec. 742 
(BIA 1949). 

The U.S. Fifth Circuit Court of Appeals (the court with jurisdiction over the Applicant's case) has 
also clarified that under former section 321 of the Act, the naturalization of only one parent results in 

3 The Applicant does not claim that he derived citizenship under former sections 321(a)(l) and (a)(2) of the Act, and the 
record does not demonstrate eligibility under either section. Although the record indicates that the Applicant's father 
may have become a naturalized U.S. citizen in April 1999, the Applicant was over the age of 18 at that time (he was 25 
years old). The former section 321(a)(l) of the Act requirement that both married parents naturalize before their child's 
18th birthday has thus not been met. The record also does not reflect, that his father became deceased before the 
Applicant turned 18, as required under former section 321 (a)(2) of the Act. 
4 The Applicant' s case falls under U.S. Fifth Circuit Court of Appeals jurisdiction, which requires the naturalized parent 
to have sole legal custody to satisfy former section 32 l(a)(3) of the Act requirements. See Bustamante-Barrera v. 
Gonzales, 447 F.3d 388 (5th Cir. 2006); Kamara v. Lynch, 786 F.3d 420 (5th Cir. 2015) .. 
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the automatic naturalization of a child only when there has been a formal,judicial alteration of the 
marital relationship: 

Adopting a definition that does not contemplate a judicial decree ... would lead to an 
absurd result: every husband and wife who are voluntarily apart from one another 
under legal circumstances would be 'legally separated.' Such an interpretation leaves 
no real meaning for the word 'legal,' and is at odds with a common sense 
understanding of legal separation. 

See Nehme v. INS, 252 F.3d 415, 425-26 (5th Cir. 2001). In this case, the Applicant does not claim 
that his parents obtained a divorce or separation from a judicial court. Thus, he did not establish his 
parents obtained a "legal separation," as required under former section 32l(a)(3) of the Act. 

The Applicant claims, nevertheless, that his parents were granted a legal separation by the Mayor in 
their town, and that this qualifies as a formal judicial decree in ___ Mexico. Specifically, 
he asserts that the Mayor: 

[p]erformed a formal judicial act, which altered [the Applicant's] parents' marital 
relationship and recognized their separate existence, as authorized under 

To corroborate his claim, he submits a letter, allegedly signed by the Mayor in 
Mexico in 1974. The letter indicates that the Applicant's parents appeared 

before the Mayor "with the objective of definitely separating themselves from the marital life they 
have had[.]" The letter also reflects that the father granted rights of custody over the Applicant to 
the mother so that she could take the Applicant out of the country. For the reasons discussed below, 
we find that this letter does not constitute a formal judicial decree of legal separation. 

The letter is a not an original copy, and it is written on a blank piece of paper that does not contain 
an official letterhead or any official stamp to indicate its authenticity. Moreover, even if the letter is 
genuine, its contents only reflect an informal agreement among the parents to live apart and allow 
the Applicant to live in the United States under his mother's custody. The contents of the letter do 
not demonstrate that the Applicant's parents were granted a formal legal separation. 

In addition, even if the Applicant had shown that the letter is authentic and that it stated the parents 
were legally separated (which he did not), he has not demonstrated that 

Law of Municipalities, give a Mayor in 
decree of legal separation. 

While 

, Mexico the authority to grant a formal judicial 

refers to - -
auxiliary justice administration powers, the provision does not state or indicate that mayors in 
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Mexico have authority to grant formal legal separation and child custody orders. Moreover, 
the complete name for the law (submitted by the Applicant) reflects that it pertains to municipal 
estate, internal revenue, and urban development in the state. It does not refer to authority over legal 
separation or other family law matters. Similarly, although 

refers to a mayor's power to dictate and execute agreements pertinent to the 
public tranquility, morality, and security of the people and their interest, the section does not refer to 
legal separation or any other family law matters, and refers instead to the power to temporarily close 
down centers where moral is attacked or scandal is provoked. 

The Applicant submits a letter from an attorney (D-L-) claiming his expert opinion demonstrates that 
the above-referenced laws authorize a mayor in to grant a formal judicial legal 
separation. The letter, however, does not establish this claim. The attorney does not state that 
mayors in have the authority to grant formal judicial legal separation decrees, and 
instead simply restates certain provisions of the laws, without further explanation.5 

The record also contains a letter from a second attorney (G-M-N-G-), which cites to the 
(for which the Applicant has not 

submitted an English language translation). This letter does not refer to a mayor's authority to grant 
a legal separation. To the contrary, the attorney indicates that a legal separation order or agreement 
must be obtained from a family court in Mexico. Overall, the legal provisions and 
letters do not support the Applicant' s claim that mayors in ___ Mexico have the authority 
to issue formal judicial legal separation decrees. 

The affidavits from the Applicant's parents, claiming they obtained a legal separation in 1974, also 
do not establish this, as they are personal statements without legal authority. In addition, the father's 
affidavit contains unresolved inconsistencies, in that he claims he obtained his legal separation from 
a court rather than from the Mayor. Moreover, the Applicant does not explain why, if she 
considered herself to be legally separated in 1974, his mother stated that she was married on all of 
her immigrant visa, lawful permanent resident, and naturalization-related applications (all dated after 
1974). 

Overall, the Applicant has provided insufficient evidence to establish that his parents were 
considered to be legally separated in the state of and that they obtained a legal 
separation through judicial proceedings, as required. Because the Applicant has not demonstrated 
that his parents were legally separated, we find no purpose is served in analyzing whether he 
satisfied the additional legal custody requirements set forth in former section 32l(a)(3) of the Act. 

5 He essentially restates that as auxiliaries to the administration of justice, mayors in have the authority to 
dictate and execute legally binding agreements pertinent to public tranquility and morality and security of the people and 
their interests. 
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Ill. CONCLUSION 

The Applicant has not satisfied the legal separation conditions set forth in former section 321(a)(3) 
of the Act. Accordingly, he has not established eligibility for derivative citizenship under former 
section 321(a) of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of E-A-A-, ID# 1518660 (AAO Aug. 20, 2018) 
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