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The Applicant, who was born in Jamaica in 1980, seeks a Certificate of Citizenship indicating he 
acquired U.S. citizenship after birth through his mother. Immigration and Nationality Act (the Act) 
section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. 
No. 106-395, 114 Stat. 1631 (2000). Generally, an individual claiming automatic U.S. citizenship 
after birth and who was born between December 24, 1952, and February 27, 1983, must meet the 
last of certain conditions by February 26, 2001. For individuals born to foreign national parents, 
only one of whom naturalized before the individual turned 18, the individual may become a U.S. 
citizen if one of three conditions are met. That individual's non-naturalized parent is deceased, the 
U.S. citizen parent has custody over the individual after a legal separation or divorce, or, if the 
individual was born to unmarried parents and is claiming to be a U.S. citizen through a naturalized 
mother, the father must not have established his paternity by legitimation. 

The Director of the Baltimore, Maryland Field Office denied the application, concluding that only 
the Applicant's mother became a naturalized U.S. citizen, and he did not establish his parents were 
legally separated prior to his 18th birthday, as claimed.1 

On appeal, the Applicant asserts that the record contains sufficient evidence to establish his parents 
were legally separated before he turned 18.2 

Upon de nova review, we will dismiss the appeal. 

1 The Director determined that the Applicant was also ineligible to derive citizenship under section 320 of the Act, 
8 U.S.C. § 1431, because he was over 18 when the provision went into effect in 2001. The Applicant does not contest 
this finding. The Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, I 14 Stat. 1631 (Oct. 30, 2000) 
amended former sections 320 and 322 of the Act, and repealed former section 321 of the Act. The provisions of the 
CCA are not retroactive, and amended sections 320 and 322 of the Act apply only to individuals who were not yet 18 
years old as of February 27, 2001. See Matter of Rodriguez-Tejedor, 23 l&N Dec. 153 (BIA 2001). 
2 The Applicant also claims that the Director violated his due process rights by requiring his parents' divorce decree, in 
order to satisfy legal separation conditions. Our review reflects, however, that although the Director mentioned that the 
record lacked evidence that the divorce complaint filed by the mother in I 993 led to a final divorce, the denial was based 
on the overall insufficiency of evidence showing that the Applicant's parents were legally separated before the Applicant 
turned 18. 



.

Matter of D-R-H-

I. LAW 

The record reflects that the Applicant was born in Jamaica on 1980, to married foreign 
national parents. He was admitted into the United States as a lawful permanent resident in April 
1983, and his mother became a U.S. citizen through naturalization in June 1989. The record does 
not reflect that his father became a U.S. citizen, and the Applicant is claiming derivative citizenship 
through his mother. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). Based on the Applicant's year of birth in 1980, and the year that he turned 18 ( 1998), his 
derivative citizenship claim falls under former section 321 of the Act. 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents ... becomes a citizen of 
the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents, or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause ( 1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

(Emphasis added.) Because the Applicant was born abroad, he is presumed to be a foreign national and 
bears the burden of establishing his claim to U.S. citizenship by a preponderance of credible evidence. 
See Matter of Baires-Larios, 24 l&N Dec. 467, 468 (BIA 2008). 
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II. ANALYSIS 

The Applicant meets some of the requirements under former section 32l(a) of the Act. 
Naturalization certificate evidence, for example, shows his mother became a naturalized U.S. citizen 
in June 1989, when the Applicant was under 18, as required by former section 321(a)(4) of the Act. 
The Applicant was also admitted into the United States as a lawful permanent resident in 1983, when 
he was two years old, and it appears he resided in this country as a lawful permanent resident at the 
time of his mother's naturalization, as required under former section 321(a)(5) of the Act. The issue 
is whether the Applicant has established that he meets legal separation and custody conditions for 
derivative citizenship set forth at former section 321(a)(3) of the Act.3 

The Applicant acknowledges on appeal that his parents did not obtain a court-ordered divorce until 
2012, when he was over 30 years old. He indicates, however, that the U.S. Fourth Circuit Court of 
Appeals (under whose jurisdiction he resides) and the Board of Immigration Appeals (the Board) 
have determined that an individual only needs to show that the parents took formal judicial steps to 
end their marriage, in order to satisfy former section 321(a)(3) of the Act legal separation 
requirements. To demonstrate that his parents took formal judicial steps to end their marriage, the 
Applicant submits documents showing that his mother filed a divorce complaint with the Circuit 
Court for Country, Maryland in _ 1993, and indicating that the parents 
separated and incorporated a 1987 separation agreement into the complaint. He also submits 
documentation showing that his father was ordered to pay child support payments to his mother in 
1988, an affidavit from his father indicating the Applicant lived with his mother after the parents 
separated, and evidence that his mother purchased a home in her name only in 1991. 

While the evidence in the record may show that his parents lived separately prior to the Applicant's 
18th birthday, it is insufficient to establish that they obtained a legal separation, as required under 
former section 321(a)(3) of the Act. As such, we need not determine whether the mother had legal 
custody during the requisite time period, since this issue will not change the Applicant's ineligibility 
for derivative citizenship. 

The term "legal separation" has been defined, in the context of derivative citizenship, as either a 
limited or absolute divorce obtained through judicial proceedings. See Matter of H, 
3 I&N Dec. 742 (BIA 1949). Here it is undisputed, and the record demonstrates, that the 
Applicant's parents did not obtain a court-ordered divorce until 2012, when the Applicant 
was over 30 years old.4 The divorce therefore does not satisfy former section 32 l(a)(3) of the Act 
legal separation requirements. 

3 The Applicant does not claim derivative citizenship under former sections 32l(a)(l) and (a)(2) of the Act, and the 
record does not demonstrate eligibility under either section. 
4 Evidence in the record reflects that the parents obtained a court-ordered divorce on , 2012, from the Court 
of Common Pleas of , Pennsylvania (based on a petition filed by the mother in August 2012). 
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The Applicant claims, however, that the Board and the Fourth Circuit Court of Appeals require only 
that he demonstrate his parents took formal judicial steps to end their marriage prior to his 18th 
birthday, in order to satisfy former section 321(a)(3) of the Act legal separation requirements. He 
asserts that the record demonstrates his parents took such action, and that he is therefore eligible for 
a Certificate of Citizenship. 

In support, he cites to a brief passage inAfeta v. Gonzales, 467 F.3d 402,404 (4th Cir. 2006), which 
indicates that the court gave deference to a Board interpretation of former section 32l(a)(3) of the 
Act, "as requiring that the minor alien's parents have taken formal judicial steps to end their 
marriage at the time of naturalization." However, this case does not support the Applicant's claim, 
as the subsequent analysis clearly reflects that the formal steps for establishing a legal separation 
contemplate a judicial decree, interpreted to mean either a limited or absolute divorce obtained 
through judicial proceedings. Id. at 406. The Fourth Circuit case, Johnson v. Whitehead, 647 F.3d 
120, 125 (4th Cir. 2011), which refers to the above passage in Afeta v. Gonzales, also does not 
establish the Applicant's claim, as this decision contains no discussion on the formal steps required 
for demonstrating a legal separation under former section 32l(a)(3) of the Act, and instead focuses 
on whether parents must be married before a legal separation can occur. In addition, although the 
Applicant cites to the Board decision, Matter of M, 3 l&N Dec. 850 (BIA 1950), the issue there 
pertained to whether a formal judicial order obtained by the petitioner qualified as an annulment or 
dissolution of marriage. The Applicant does not explain how the decision relates to or supports the 
claim that he only needs to demonstrate his parents took formal judicial steps to end their marriage 
in order to meet former section 321(a)(3) of the Act legal separation requirements. 

As stated above, the term "legal separation" has been interpreted to mean either a limited or absolute 
divorce obtained through judicial proceedings. Here, although the Applicant submits a divorce 
complaint that his mother filed in 1993, he submits no evidence showing that any further 
action was taken after the complaint was filed, or that the 1993 complaint led to a judicially-ordered 
divorce or legal separation between the parents. Instead, Maryland public records reflect that the 
divorce complaint was dismissed, and the case closed, a few months later, in 1993.5 

Accordingly, the Applicant did not demonstrate that his parents obtained a legal separation prior to 
his 18th birthday, as required. Because the Applicant has not demonstrated that his parents were 
legally separated, we find no purpose is served in analyzing whether he satisfied the legal custody 
requirements set forth in former section 32l(a)(3) of the Act. 

III. CONCLUSION 

Because the Applicant has not satisfied the legal separation conditions set forth in former section 
32l(a)(3) of the Act, he has not established eligibility for derivative citizenship. 

5 See http://casesearch.courts.state.md.us. 
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ORDER: The appeal is dismissed. 

Cite as Matter of D-R-H-, ID# 1637209 (AAO Aug. 22, 2018) 
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