
.

MATTER OF C-A-S-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: AUG. 24, 2018 

APPEAL OF NEW YORK, NEW YORK DISTRICT OFFICE (NEW YORK FIELD OFFICE) 
DECISION 

APPLICATlON: FORM N-600, APPLICATlON FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born abroad in 2005, seeks a Certificate of Citizenship indicating that she 
derived citizenship from her naturalized U.S. citizen father. Immigration and Nationality Act (the 
Act) section 320, 8 U.S.C. § 1431. Generally, to establish derivative U.S. citizenship after birth an 
individual who was born abroad after February 27, 1983, must show that he or she had at least one 
U.S. citizen parent and was residing in that parent's legal and physical custody in the United States 
as a lawful permanent resident before turning 18 years of age. 

The District Director of the New York Field Office, New York denied the application, concluding 
that the Applicant did not establish she resided in the United States in her father's physical custody 
after her parents divorced in 2016. 

On appeal, and in response to our notice of intent to deny (NOID) the Applicant submits additional 
evidence and asserts that she lived with both parents at the time her father naturalized in January 
2015, and that she therefore met the physical custody requirement for derivative citizenship. 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The record reflects that the Applicant was born in Denmark in 2005 to foreign national 
parents who were married. She was admitted to the United States as a lawful permanent resident in 
2009, at the age of three years. In 2015, when the Applicant was nine years old, her father 
became a U.S. citizen through naturalization. The parents subsequently separated, and were legally 
divorced a year later. 

To determine whether the Applicant derived U.S. citizenship, we apply "the law in effect at the time 
the critical events giving rise to eligibility occurred." Minasyan v. Gonzales, 401 F.3d 1069, 1075 
(9th Cir. 2005). The last critical event in this case is the naturalization of the Applicant's father in 
2015. Accordingly, section 320 of the Act, as in effect since 2001, governs her derivative 
citizenship claim. Section 320 of the Act provides, in pertinent part, that: 
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(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled : 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
pennanent residence. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. Matter 
of Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that her claim is "probably true," or "more likely than 
not." Matter ofChawalhe, 25 l&N Dec. 369, 376 (AAO 2010). 

II . ANALYSIS 

There is no dispute that the Applicant meets several of the above referenced conditions, as she is 
currently under the age of 18 years, she is a lawful permanent resident, and she has a U.S. citizen 
father. The remaining issue, therefore, is whether the Applicant has shown that she was residing in 
the legal and physical custody of her father when he naturalized or thereafter. 

The Director determined that the Applicant did not meet the physical cuslody requirement because 
her parents divorced after her father naturalized, and the court awarded primary physical custody to 
her mother. The Applicant asserts that she was in the legal and physical custody of her father after 
he naturalized in 2015 because she resided with both parents until April 2015 . She states 
that she automatically derived U.S. citizenship from her father at that time, and her parents' 
subsequent divorce and related custody changes are therefore irrelevant to her eligibility for a 
Certificate of Citizenship. 

We agree. As stated above, a child will derive U.S. citizenship under section 320 of the Act when 
the last condition is satisfied, so long as the child is under 18 years of age. We have reviewed the 
entire record, including the new evidence the Applicant submits on appeal, and find it sufficient to 
show that she was residing in the legal and physical custody of her fat~er when he naturalized. The 
Applicant has therefore demonstrated that she derived U.S. citizens~ip from her father and is eligible 
for a Certificate of Citizenship. 
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A. Legal Custody 

The preponderance of the evidence in the record shows that Applicant was residing in her father's 
legal custody when the father became a U.S. citizen through naturalization in January 2015. 

The regulation at 8 C.F.R. § 320. l defines the term " legal custody" in section 320(a)(3) of the Act as 
"responsibility for and authority over a child." The regulation provides further that U.S. Citizenship 
and Immigration Services (USCIS) will presume that a U.S. citizen parent has legal custody of a 
child, and will recognize that U.S. citizen parent as having lawful authority over the child, absent 
evidence to the contrary, in the case of a biological child who resides with both natural parents who 
are married to each other, living in marital union, and not separated. 8 C.F.R. § 320.1 (i). 

Here, the record includes a copy of the parents' marriage certificate, which reflects that they were 
married in Denmark in 2004, and a copy of their divorce decree, which shows that the marriage was 
legally terminated in 2016. This evidence establishes that the parents continued to be 
married to each other when the Applicant' s father naturalized in 2015 . The Applicant has 
also demonstrated that at the time her parents lived together in marital union, and that she resided 
with them. Both parents attest in their respective affidavits that they lived with the Applicant and 
her sibling in New York from February 2013 until April 2015 , when they decided to separate and the 
father moved out. The evidence the Applicant submitted corroborates their statements. The record 
includes real estate documents, which show that the parents purchased an apartment in New York in 
late 2012. The Applicant has also provided a letter from a school registrar who confirms, based on 
the information in the school records and her own regular continued contact with the family, that the 
Applicant resided at that apartment with her parents from February 2013 through April 2015. The 
Applicant's medical records and statements from her pediatrician and a family therapist also indicate 
that she continued to reside with both parents at the family's New York apartment until April 2015. 
In addition, the parents' real estate attorney, the building superintendent, and a neighbor attest in 
their affidavits that the Applicant, her sibling, and her parents lived together at the above-referenced 
New York apartment until the father moved out in 2015. We find this evidence sufficiently 
demonstrates that as of January 2015 the Applicant has resided in the United States with both of her 
parents, who were married to each other and living in marital union. The Applicant has therefore 
established that she met the legal custody presumption in section 320(a)(3) of the Act when her 
father naturalized. 

B. Physical Custody 

The same evidence is also sufficient to show that the Applicant satisfied the physical custody 
requirement under section 320(a)(3) of the Act. 

While neither the Act nor the regulations define "physical custody," U.S. federal courts and the 
Board of Immigration Appeals considered the meaning of the term in the context of "actual 
uncontested custody" in derivative citizenship proceedings and interpreted it to mean actual 
residence with the parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3d Cir. 2005) (finding that a 
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child was in the parent's "actual physical custody" where the child lived with the parent and no one 
disputed the parent's custody); Matter of M-, 3 l&N Dec. 850, 856 (BIA 1950) (holding that the 
parent had "actual uncontested custody" of a child where the parent lived with the child, took care of 
the child, and the other parent consented to his arrangement). 

Section 320(a)(3) of the Act does not require the Applicant to show that she resided in her father's 
physical custody for any particular amount of time, or that the father continued to have physical 
custody until the Applicant turned 18 years of age. Rather, she must demonstrate only that she 
satisfied all conditions for derivative citizenship, including physical custody, before her 18th 
birthday. The documents and affidavits discussed above indicate that the Applicant resided with her 
mother and father in New York from February 2013 through April 2015. We conclude, therefore, 
that during that period time she was residing in the United States in her father's physical custody. 

Because the Applicant was under the age of 18 years when her father naturalized, and she was a 
lawful permanent resident residing in the United States in his legal and physical custody at the time, 
we find that she derived U.S. citizenship from her father pursuant to section 320 of the Act. The 
Applicant is therefore eligible for a Certificate of Citizenship. 

ORDER: The appeal is sustained. 

Cite as Matter ofC-A-S-, ID# 1420956 (AAO Aug. 24, 2018) 
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