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The _Applicant, who was born in Cuba in 2001, seeks a Certificate of Citizenship reflecting that he 
derived U.S. citizenship from his mother. Immigration and Nationality Act (the Act) 
§ 320, 8 U.S.C. § 1431. Generally, for an individual claiming automatic U.S. citizenship after birth and 
who meets certain requirements on or after February 27, 2001, the individual must have at least one 
U.S. citizen parent and be residing in that parent's ·custody in the United States as a lawful permanent 
resident before 18 years of age. 

The Director of the Hialeah, Florida Field Office denied the application, concluding that the 
Applicant did not submit a divorce decree to establish he resided in the United States in the legal and 
physical custody of his citizen mother. 

On appeal the Applicant submits a copy of a divorce decree and other documents, including a copy 
of the biographical page of his U.S. passport, and indicates that the record now demonstrates he 
meets requirements to derive U.S. ci~izenship through his mother. 

Upon de nova review, we will sustain the appeal. . 

I. LAW 

The record reflects that the Applicant is a minor who was born in Cuba on 2001, to 
unmarried foreign national parents. His parents married in 2000 and divorced in 2003, 
and the Applicant was admitted to the United States as a lawful permanent resident in 20 Ii. 1 His 
father became a U.S. citizen through naturalization in January 2017, and his mother b0ecame a 
naturalized U.S. citizen in November 2017. The Applicant presently seeks a Certificate of 
Citizenship reflecting that he derived U.S. citizenship from his mother. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Mina.syan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). In this 

1 Although the record does not contain the parent's marriage certificate, their divorce decree reflects the 2000 
marriage date. · 
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case, section 320 of the Act, as amended by the Child Citizenship Act of 2000 (CCA), Pub. L. No. 
106-395, 114 Stat. 1631 (in effect when the Applicant was admitted into the United States as a 
lawful permanent resident, when his mother became a U.S. citizen, and presently) applies to the 
Applicant's citizenship claim. · 

Section 320 of the Act provides, in pertinent part that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(I) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) . The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Maller <~f 
Baires-Larios,· 24 l&N Dec. 467, 468 (BIA 2Q08). The "preponderance of the evidence" standard 
requires that the record.demonstrate the Applicant's claim is "probably true," based on the specific 
facts of his case.· See Mauer of Chawathe, 25 l&N Dec. 369, 3 76 (AAO 2010) ( citing Matter of E-
M-. 20 I&N Dec. 77,'79-80 (Comm'r 1989)). · 

II. ANALYSIS 

In this case, section 320(a)(l) and (a)(2) of the Act condi_tions have been satisfied, as birth and 
naturalization· certificates demonstrate the Applicant's mother's parentage, that the Applicant is 
under the age of 18, and that his mother became a natural!zed U.S. citizen in November 2017. ln 
addition, the Applicant was admitted into the United States as a lawful permanent resident in 2012. 
He therefore also meets the lawful perma~ent resident condition of section 320(a)(3) of the Act. At 
issue is whether the Applicant has sufficiently demonstrated that he resided in the United States in 
his mother's legal and physical custody when she became a U.S. citizen on November 30, 2017 or 
thereafter, as required under section 320(a)(3) of the Act. 

The Director determined that the Applicant did not meet the custody requirements because his 
parents divorced, and he did not submit their divorce certificate and child custody order. The. 
divorce certificate the Applicant submits on appeal, however, shows he has resided in his mother's 
custody since his parents divorced. In addition, he provides child support documents and a copy of 
his U.S. passport which was issued in March 2018. · 
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A. Physical Custody 

While undefined in the statute and regulations, courts have defined the term "physical custody" in 
derivative citizenship proceedings as "actual uncontested c·ustody," interpreted to mean actual 
residence with the parent. See Maller of M-, 3 l&N Dec. 850, 856 (BIA 1950); Bagol v. Ashcroft, 
398 F. 3d 252,267 (3d Cir. 2005). Under section l0l(a)(33) of the Act, 8 U.S.C. § l 10l(a)(33), 
"[t]he term 'residence' means the place of general abode; the place of general abode of a person 
means his principal, actual dwelling place in fact, without regard to intent." Accordingly, in order to 
satisfy section 320(a)(3) of the Act physical custody conditions, the Applicant must demonstrate that 
his principal, actual dwelling place was with his ·mother when she became a naturalized U.S. citizen 
in November 2017, or thereafter. 

The Applicant (who is under 18) indicates on the Form N-600 that he resides in Florida with his 
mother. In addition, he now submits his parents' 2003 divorce decree reflecting that the court 

. awarded custody and care over hi_m to his mother. Florida court child support and public assistance 
documents also reflect that he resides with his mother. Overall, the cumulative evidence now 
sufficiently demonstrates that the Applicant resides in the United States with his U.S. citizen mother. 
Accordingly, he has satisfied the physical custody requirements of section 320(a)(3) of the Act. 

B. Legal Custody 

The Applicant has also shown that he re~ides in his U.S. citizen mother's legal custody. The term 
"legal custody" in section 320 of the Act means responsibility for and authority over a child .. 
8 C.F.R. § 320.1. In the case of divorced parents, a U.S. citizen parent will be found to have legal 
custody of a child, "where there has been an award of primary care, control, and maintenance of a 
minor child to a parent by a court of law or other appropriate government entity pursuant to the laws 
of the state or country of residence." Id. U.S. Citizenship and Im.migration Services will also 

· consider "a U.S. citizen parent who has been awarded 'joint custody', to have legal custody of a 
child." Id. Here, the Applicant's parents' 2003 divorce decree reflects that his mother was 
awarded custody and care over the Applicant, and parental authority was awarded to both parents. 
The Applicant has therefore establis)1ed that he satisfied the legal custody requirements of section 
320(a)(3) of the Act. · 

III. CONCLUSION 

The Applicant has demonstrated that he resides in the United States in his U.S. citizen mother's legal 
and physical custody, as required under section 320(a)(3) of the Act. Accordingly, he has 
established that he derived U.S. citizenship through his' mother. · ' 

ORDER: The appeal is sustained. 

Cite as Maller of B-L-J-P-, ID# 2035443 (AAO Dec. 28, 2018) 
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