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The Applicant's father. a citizen of the United States, seeks a Certificate of Citizenship on behalf of 
the Applicant, who was born in Italy in 2013. See Immigration and Nationality Act (the Act) section 
322, 8 U.S.C. § 1433. A U.S. citizen parent may apply for a Certificate of Citizenship on behalf of a 
child residing outside of the United States if the child is residing in that parent's legal and physical 
custody, and the parent or the parent's U.S. citizen parent (the child's grandparent). had been 
physically present in the United States for five years. two of which were after the parent (or 
grandparent) turned 14 years old. 

The Director of the New York, New York District Oftice, denied the application, concluding that the 
record did not establish, as required, that the Applicant resided outside of the United States in her 
father's physical custody. 

On Appeal, the Applicant's father submits evidence indicating that the Applicant and her mother live 
with him at the same address in Italy. 

Upon de novo review. we find the evidence sufficient to show that the Applicant is residing abroad 
in her U.S. citizen father"s legal and physical custody. Accordingly, as the reason for the denial of 
the application has been overcome, we will remand the matter to the Director for further proceedings 
consistent with the following decision. 

I. LAW 

The record ret1ects that the Applicant was born to unmarried parents in Italy in 2013. Her mother is 
a native and citizen of Italy. Her father was born in New York, and is therefore a U.S. citizen. The 
Applicant's paternal grandmother was born in Italy in 1947, but obtained U.S. citizenship through 
naturalization in 1969. The Applicant's father represented on the Form N-600K, as well as on the 
instant Form I-2908, Notice of Appeal or Motion. that he resides in Italy with her and her mother. 

Section 322 of the Act. as amended by the Child Citizenship Act (CCA) of2000 (Child Citizenship 
Act of 2000, Pub. L. No. I 06-395, 114 Stat. 1631 (Oct. 30. 2000)), applies to children of U.S. 
citizens born and residing outside of the United States. It provides. in pertinent part that: 
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(a) A parent who is a citizen of the United States ... may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired 
citizenship automatically under section 320. The [Secretary of Homeland 
Security] shall issue a certificate of citizenship to such applicant upon proof. to 
the satisfaction of the [Secretary], that the following conditions have been 
fulfilled: 

(I) At least one parent ... is a citizen of the United States. whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of 
fourteen years: or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were aHer 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

( 4) The child is residing outside of the United States in the legal and physical 
custody ofthe [citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

For the purposes of section 322 of the Act, ''child'' means a person who meets the requirements of 
section lOl(c)(l) of the Act, 8 U.S.C. § llOl(c)(l ). 8 C.F.R. § 322.1. That section defines "child." 
in part. as a child legitimated under the law of his or her residence or domicile. if such legitimation 
takes place before the child reaches the age of 16 years. and the child is in the legal custody of the 
legitimating or parent or parents at the time or such legitimation. 

Legal custody refers to the responsibility for and authority over a child. 8 C.F.R. § 322.1. 
U.S. Citizenship and Immigration Services (USCIS) will presume that a U.S. citizen parent has legal 
custody of a child, and will recognize that U.S. citizen parent as having lawful authority over the 
child, absent evidence to the contrary, in the case of a biological child born out of wedlock who has 
been legitimated and currently resides with the natural parent. 8 C.F.R. § 322.1 (I )(iii). 
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II. ANALYSIS 

The issue before us is whether the Applicant's U.S. citizen father has demonstrated that the 
Applicant is a "child" residing in his legal and physical custody outside the United States as required 
under section 322(a)(4) of the Act. 

On the Form N-600K, the Applicant's father indicated that he resided with the Applicant and her 
mother at the same address in Italy. However, because a different address was listed on the father's 
Italian identification document and his certificate of residence, the Director determined that the 
father did not live with the Applicant and, thus. that the Applicant did not meet the requirement of 
residing outside the United States in his physical custody. 

On appeal, the Applicant's father submits an Italian family status certificate, which confirms that the 
Applicant, her younger sibling (born after the Form N-600K was filed), her mother, and her father 
are members of the same household and reside at the same address. 

Upon review of the entire record, we find that the Applicant's U.S. citizen father has overcome the 
sole reason for the denial of the Form N-600K, as he has demonstrated that the Applicant lives with 
him and is in his physical custody. Because the preponderance of the evidence indicates that the 
Applicant also meets the legal custody, age, and U.S. citizen grandparent's physical presence 
requirements under section 322 of the Act, we will remand the matter to the Director for further 
proceedings. 

A. The Applicant is a "Child" as Defined in the Act 

Although not specifically discussed in the Director's decision. we must first determine whether the 
Applicant. who was born to unmarried parents, qualifies as a "child" for the purpose of citizenship 
proceedings under section 322 of the Act. As stated above, the definition of that term in section 
lOl(c)(I) of the Act includes children who were legitimate at birth as well as those who were born 
out of wedlock and legitimated prior to the age of 16 years. The Board of Immigration Appeals (the 
Board) has interpreted the concept of legitimation in derivative citizenship and visa proceedings as 
turning on whether a child born out of wedlock is afforded all of the same legal rights and 
obligations under the law of the child's country of birth as a child born in wedlock. See e.g Mauer 
of Reyes, 17 I&N Dec. 512, 514 (BIA 1980) (holding that "[l]egitimation is the act of placing a child 
born out of wedlock in the same legal position as a child born in wedlock"). The Board has also 
recognized that a change in law may serve as a legitimating act, and that "[w]hen a country where a 
[child] was born and resides eliminates all legal distinctions between children born in wedlock and 
children born out of wedlock, all natural children are deemed to be the legitimate or legitimated 
offspring of their natural father from the time that country's laws are changed.'' Mauer of' 
Hernandez, 19 I&N Dec. 14, 17 (BIA 1983 ): see also Matter of' Cross, 26 I&N Dec. 485, 492 (BIA 
2015 ), (interpreting section 1 01 ( c )(I) of the Act to mean that a person born abroad to unmarried 
parents can be a "'child'' for purposes of section 320(a) ofthe Act. 8 U.S.C. 9 143L if he or she was 
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born in a country or state that had eliminated legal distinctions between children based on the marital 
status of their parents.) 

According to an advisory opinion from the Library of Congress, Global Legal Research Center (LL 
File No. 2014-01 0185), Italy eliminated all legal distinctions between children regardless of the 
marital status of their parents by passing Law 219 in December 2012. As a consequence, all 
children born to unmarried parents after that date have the same rights as the children born within 
marriage and legitimation of such children is no longer necessary or possible under the Italian legal 
system. !d. The Applicant was born in Italy in 2013, after Law 219 was passed. Accordingly, she 
had the same rights at birth under Italian law as "legitimate" children. and therefore is a ··child." as 
that term is defined in section 1 01 ( c )(I) of the Act and interpreted by the Board. 

B. Residence Outside the United States in the Legal and Physical Custody of the U.S. Citizen Parent 

The Applicant's father has also established by the preponderance of the evidence that the Applicant 
is residing abroad in his physical and legal custody, as required under section 322(a)(4) of the Act. 

I. Physical Custody 

Neither the Act nor the regulations define the term "physical custody.·· Both federal courts and the 
Board, however, have considered physical custody in the context of "actual uncontested custody"" in 
derivative citizenship proceedings, and interpreted it to mean actual residence with the parent. See 
Bagot v. Aschcrofi, 398 F.3d 252, 267 (3d Cir. 2005); Matter of M-, 3 I&N Dec. 850, 856 (BIA 
1950). Here, the Applicant's father represented on the Form N-600K and the instant Form I-290B 
that he and the Applicant are residing at the same address. Although he had previously provided 
certificates of residence ret1ecting that his address was not the same as that of the Applicant and her 
mother, those certificates were valid for three months from the date of their issuance in December 
2016 and are now expired. The family status certificate from the local Italian of1ice of vital statistics 
he submits on appeal confirms that he. the Applicant, her younger sibling, and her mother currently 
reside together at the same address. We tind that this certificate sufficient to show that the Applicant 
is residing outside United States with her U.S. citizen father at this time, and that she therefore meets 
the physical custody requirement under section 322(a)(4) of the Act. 

2. Legal Custody 

The Applicant's father also satisfies the legal custody requirement under the same section. As stated 
above, USCIS will presume that the U.S. citizen parent has legal custody of a child in the case of a 
biological child born out of wedlock who has been legitimated, and who cuiTently resides with the 
natural parent. This presumption has been met here. as the Applicant is her father's legitimate child 
and she currently lives with both parents. We conclude therefore that the Applicant is residing in 
Italy in her father's legal custody. 
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C. Physical Presence of the U.S. Citizen Grandparent in the United States 

Moreover, the preponderance of the evidence indicates that the Applicant's paternal U.S. citizen 
grandmother meets the physical presence conditions in section 322 of the Act. 1 

The Applicant's father represented on the Form N-600K that his mother, the Applicant's 
grandmother, has been residing in the United States since 1963. The record includes copies of the 
grandmother's 1969 Certificate of Naturalization. as well as copies of her 2010-2015 U.S. federal 
tax returns and utility bills from the same time period. These documents are sufficient to show that 
the Applicant's grandmother was physically present in the United States for at least 5years, 
including 2 years after her 14th birthday in 1961. The tax returns and utility bills indicate that from 
2010 through 2015 the grandmother resided with her spouse in the state of New York. Further. the 
grandmother's Certificate of Naturalization is evidence that she met the applicable U.S. continuous 
physical presence requirement for naturalization before 1969.2 Lastly. the father's 1977 U.S. birth 
certificate shows that she was present in the United States when he was born. As this evidence 
indicates that the Applicant's grandmother was physically present in the United States for at least 5 
years during the time periods mandated by the statute, the condition in section 322(a)(2)(B) of the 
Act has been met. 

D. Temporary Presence in the United States Pursuant to a Lawful Admission and Maintenance of 
Such Status 

Section 322(a)(5) of the Act requires the Applicant to be temporarily present in the United States 
pursuant to a lawful admission to receive a Certificate of Citizenship. The regulation at 8 C.F.R. 
§ 322.4 provides that the u.s. citizen parent and the child must appear in person before a users 
officer for examination on the application under section 322 of the Act. Because the record indicates 
that the Applicant and her father are currently in Italy, we will remand the matter to the Director to 
schedule an interview on the Form N-600K. 

III. CONCLUSION 

The evidence demonstrates that the Applicant is currently under 18 years of age. has a U.S. citizen 
father, and paternal U.S. citizen grandmother who was physically present in the United States for a 
period or periods totaling not less than 5 years. at least 2 of which were after her 14th birthday. The 
record also ret1ects that the Applicant is currently residing outside the United States in the legal and 
physical custody of her U.S. citizen father. However. as the Applicant has not been scheduled for an 
interview before a users officer. she has not had an opportunity to fulfill the remaining condition 

1 The Applicant's father does not claim, and the record does not contain evidence that he was physically present in the 
United States for five years, as required under section 322(a)(2)(A) of the Act. 
'Generally, an applicant for naturalization must establish continuous physical presence in the United States for at least 
30 or 18 months, depending on a specific provision. See sections 316(a), 319(a) of the Act, 8 U.S. C. §~ 1427(a), 1430(a) 
(1969). 
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for issuance of Certificate of Citizenship under section 322 of the Act, which requires her temporary 
presence in the United States pursuant to a lawful admission, and maintenance of such status. 
Accordingly, we will return the matter to the Director to schedule an interview on the Form N-600K. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for further 
proceedings consistent with the foregoing opinion and for entry of a new decision. 

Cite as Matter of!-P-, ID# 840790 (AAO Feb. 2, 2018) 
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