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The Applicant, who was born to unmarried parents in Mexico in 1979, seeks a Certificate of 
Citizenship indicating he derived U.S. citizenship from his mother. See Immigration and Nationality 
Act (the Act) section 321. 8 U.S.C. ~ 1432. repealed hy Sec. I 03(a). title I, Child Citizenship Act of 
2000. Pub. L. No. I 06-395. 114 Stat. 1631 (2000). An individual born outside the United States who 
acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship. To establish derivative 
citizenship under former section 321 of the Act. an individual who was born to unmarried parents 
between December 24. 1952. and February 27, 1983. and is claiming U.S. citizenship through a 
naturalized mother must show that as of February 26. 200 I: the mother naturalized: the individual's 
paternity has not been established by legitimation: and the individual resided in the United States as 
a lawful permanent resident at the time of the mother's naturalization. or began to permanently 
reside in the United States thereafter, but before his or her 18th birthday. 

The Director of the San Fernando Valley, Chatsworth. California denied the application concluding 
that the Applicant was not eligible to derive citizenship under former section 321 of the Act from his 
mother because he never held permanent resident status in the United States. The Applicant 
appealed that decision to our office asserting that former section 321 of the Act allowed derivative 
citizenship of children who, like him resided in the United States without lawful permanent status 
before the age of 18 years, and that he theretore automatically derived U.S. citizenship when his 
mother naturalized. We dismissed the appeal finding that because both the Board of Immigration 
Appeals (the Board) and the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit). in whose 
jurisdiction the Applicant resided held that a child's lawful admission for permanent residence was a 
requirement under former section 321 of the Act. he was not eligible to derive citizenship. 

On a motion to reconsider. the Applicant submits additional evidence and asserts that he now resides 
outside of the Ninth Circuit's jurisdiction and that his citizenship claim must therefore be considered 
pursuant to a decision of the U.S. Court of Appeals for the Second Circuit (Second Circuit), which is 
most favorable to him. 

Upon review, we will deny the motion to reconsider. 
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I. LAW 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § I 03.5(a)(3). In addition. a motion to reconsider must be 
supported by a pertinent precedent or adopted decision, statutory or regulatory provision, or 
statement of U.S. Citizenship and Immigration Services (USCIS) or Department of Homeland 
Security (DHS) policy. 

As discussed on appeal, former section 321 of the Act. which was in effect prior to the Applicant's 
18th birthday, governs his derivative citizenship claim. That section provides that a child will 
automatically derive U.S. citizenship solely from the naturalized U.S. citizen mother if he or she has 
not been legitimated by the father. is under the age of 18 years. and ··is residing in the United States 
pursuant to a lawful admission for permanent residence at the time of the naturalization of ... the 
parent ... or thereafter begins to reside permanently in the United States while under the age of 18 
years. Former section 321 (a)( 5) of the Act. 

II. ANALYSIS 

In our previous decision, we recognized that the Applicant satisfied some of the conditions in former 
section 321 of the Act. as he was born out of wedlock and his mother naturalized before he turned 18 
years of age. Nevertheless, we found that he was not eligible to derive citizenship from his mother 
because he did not reside in the United States pursuant to lawful admission for permanent residence. 
as required under former section 321 (a)(5) of the Act. The issue is whether the Applicant has 
established that this finding was erroneous based on an incorrect application oflaw or policy. 

In reaching our conclusion that the Applicant did not derive U.S. citizenship from his mother, we 
relied on the Board's precedent decision in Matter o/Nwowzu, 24 I&N Dec. 609 (BIA 2008). which 
holds that to derive citizenship under former section 321 of the Act a child who was born abroad 
must obtain lawful permanent status while he or she is under the age of 18 years. We explained that 
although the Second Circuit subsequently reversed the Board's precedent in Nwozuzu v. Holder, 726 
F.3d 323 (2d Cir. 2013), that ruling was not controlling in cases arising outside of the Second 
Circuit's jurisdiction. Rather. we referred to the Ninth Circuit Comi of Appeals· holding in Romero
Ruiz v. Mukasey, 538 F.3d 1057. 1063 (9th Cir. 2008), because the Applicant claimed he resided in 
California while under the age of 18 and at the time of filing his Form N-600. Under Romero-Ruiz, 
a child cannot satisfy the residence requirement under former section 32l(a)(5) ofthe Act unless he 
or she is residing in the United States pursuant to a lawful admission for permanent residence. 
Consequently, we found he was not eligible to derive U.S. citizenship from his mother. 

On motion to reconsider, the Applicant reasserts that he met the residence condition in former 
section 321 (a)(5) of the Act because the phrase '·is residing in the United States pursuant to lawful 
admission for permanent residence" in the first clause of that section is distinct from the phrase 
"begins to reside permanently in the United States·· in its second clause, and he was residing in the 
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United States permanently, albeit not as a lawful permanent resident, since he was 12 years old. He 
further indicates on the instant Form I-290B. Notice of Appeal or Motion that he lives in North 
Carolina, and claims that we mistook his California mailin~ address listed on the Form N-600 and 
subsequent appeal, for his residential address and incorrectly applied the Ninth Circuit law in his 
case. The Applicant submits several documents issued in North Carolina, including a 2009 lease 
agreement his 2013 marriage certificate, and a birth certificate of his child born in 2014, and argues 
that because he does not reside in California we should follow the Second Circuit's reasoning in 
Nwozuzu v. Holder, supra, to find that his unlawful residence in the United States was sufficient to 
satisfy the requirement of former section 321(a)(5) of the Act, and that he therefore derived U.S. 
citizenship from his mother. 

We find, however, find that the Applicant has not identified any precedent decisions or 
misapplication of law or USCIS or DHS policy sufficient to overcome our determination that he is 
ineligible for derivative citizenship because he never resided in the United States as a lawful 
permanent resident. 

First, we are not persuaded by the Applicant's claim that his citizenship claim should be considered 
outside of the Ninth Circuit's jurisdiction, as the information in the record reflects his citizenship 
proceeding originated in California. Specifically, on the Form N-600, which he signed under 
penalty of perjury in 2016, the Applicant represented that his home and mailing address were in 

California. And, more importantly, his mother, through whom he seeks to derive 
citizenship, was naturalized in California while he was 17 years old and, according to the Applicant, 
they were residing together. Thus, prior to reaching the age of 18, the Applicant was a resident of 
California and therefore we appropriately followed a precedent case arising from the Ninth Circuit 
Court of Appeals. Although the Applicant avers he has been residing in North Carolina, the 
evidence he submits shows that his residence in that state occuned after the age of 18. or when he 
was no longer able to derive citizenship through his mother. As we noted in our prior decision, the 
Applicant was required to meet all eligibility criteria under former section 321 (a) of the Act prior to 
turning 18 and the evidence shows that he and his mother were residents of California during the 
relevant time period. 

Furthermore, reconsideration of our previous decision would not be warranted even if the Applicant 
does, in fact , currently reside in North Carolina, as he claims. North Carolina is within the 
jurisdiction of the U.S. Court of Appeals tor the Fourth Circuit (Fourth Circuit) which has not 
interpreted the requirement of lawful permanent residence in former section 321 (a)(S) of the Act. 
Accordingly, in adjudication of any citizenship claims arising in that jurisdiction, we would be 
bound by the Board's precedent decision in Matter ofN.,vozuzu, supra. As previously discussed, the 
Board held in that case that the second clause of tormer section 32l(a)(5) did not create a distinct 
way to satisfy the requirement of admission to the United States tor lawful permanent residence, but 
rather clarified that the child who obtained lawful permanent status after his or her parent 
naturalized, but before the age of 18 years would still meet this requirement. In other words, the 
Board found that the child may derive citizenship under former section 321 of the Act if he or she 
resides in the United States as a lawful permanent resident betore or after the parent's naturalization, 

3 



Matter ofF-J-A-G-

as long as the child is under 18 years old. As the Applicant neither claims nor submits evidence that 
he was a lawful permanent resident at any time, we find that reconsideration of our previous finding 
that he did not satisfy the condition in former section 321 (a)(S) does not warrant reconsideration. 

Although the Applicant claims that we are obligated to adjudicate his citizenship claim in a light 
most favorable to him, he does not cite any legal authority in support of this claim. Again. like the 
Board, we are bound by a circuit court's precedent decisions in cases arising in that circuit, but we 
are not required to follow them in cases that originated outside of that circuit. Matter o{Anselmo 20 
l&N Dec. 25, 31 (BIA 1989) (holding the Board may decline to follow a precedent decision outside 
the court's circuit if it disagrees with the court's position on a given issue). As there is no evidence 
that the Applicant's citizenship proceedings originated within the jurisdiction of the Second Circuit, 
that circuit's precedent decision in Nwozuzu v. Holder is not binding on us in his case. Moreover, 
while the Second Circuit disagreed with the Board's determination that lawful permanent residence 
was a requirement under former section 321 of the Act, all other circuits that have addressed this 
issue have followed the Board's reasoning. See United States v. Forey-Quintero, 626 F.3d 1323 
(lith Cir. 201 0) (holding that the phrase "begins to reside permanently in the United States while 
under the age of eighteen years'' contained in in former section 321 (a)(S) of the Act requires the 
status of a lawful permanent resident): Gonzalez v. Holder. 771 F.3d 238 (5th Cir. 2014) (finding 
that even under the Second Circuifs reading of section 321 (a)(S), the "residence'' would still have to 
be lawful in order to form the basis of a claim that the child presented "some objective official 
manifestation" of permanent residence); Thomas v. Lynch. 828 F.3d 11 (1st Cir. 2016) (holding that 
even under a generous reading of the second part of section 321(a)(5). an individual could not 
automatically derive citizenship without taking some action to begin residing permanently 
subsequent to the parent's naturalization, such as applying for lawful permanent resident status). 
Based on the above, we conclude that the Applicant has not shown that we erred by not applying the 
Second Circuit's precedent in adjudicating his citizenship claim. 

Ill. CONCLUSION 

The Applicant has not demonstrated that we incorrectly applied law or USCIS or DHS policy to tind 
that he did not derive U.S. citizenship under former section 321 of the Act because he was not a 
lawful permanent resident. Accordingly. we do not disturb our previous determination that the 
Applicant is ineligible for a Certificate of Citizenship. 

ORDER: The motion to reconsider is denied. 
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